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“We have no doubt, that in general, whatever payment
one surety rriayr, receive {rom the principal shall enure to
the benefit of all. But we are not prepared to hold, that
this rule applies to money received by one surety in sat-
isfaction of his claim against the principal, after the sum
paid for the principal is adjusted among the sureties and
each has paid his due proportion. ‘

Itis a well settled general rule, that the demands of
sureties against the principal for money paid by them

severally, are in their nature several, and that they can-

niot join in a suit against the principal. 3 B. & P. 235,
Brand v. Boulcott ; 3 N. H. Rep. 366, Pearson v. Parker.

On what ground, then, can a surety claim any portion
of what a co-surety has received in satisfaction of his sepa-
rate claim ? We think there is no ground on which such
a claim can be sustained. We have been referred to no
adjudged case, which gives any countenance to such a
claim, nor has any such case occurred to us in our re-
searches. And we are of opinion, that there is no sound
principle of law on which such a claim can be sustained.

We are, therefore, of opinion, that the judgment to be
rendered on this review is, that the former judgment be
in all things confirmed.

“GrarroN Bang versus Cares Hunr.

H. was indebted to a bank and R. agreed fo let him have the mo;wy to pay the
bank 5 and K. being indebted 10 R. sent a note to the bank by . to ascer-
tain if it could be discounted. P. brought back the note with encouragement
that it would be discounted ; upon which the note was delivered to H. who
sent’ it to the bank by P. where it was discounted and the discount applied
to the payment.of H’s debt te the bank—it was held, that the note must be
considered as discounted on account of K. or R. and although the ndte was &
forgery, H’s debt must be considered as pald and satisfied.
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Assumpsit upon a note dated April 12, 1826, for $1000,
made by the defendant, and payable to the Grafton Bank,k
on demand, with interest, after sixty days. There were
also counts for money had and recelved money lent, and
money paid. - .

The cause was tmed hexe at November term 18 7‘
upon the general dssue, when 1t appeared in evidence,
that the note mentioned in the declaratmn, was made by
the defendant, and in July, 1826, the defendant bemﬂr in-
debted to the bank in the sum of $1140 upon the said
note, and two other notes, one Samuel Ross agreed to
let him have . ‘-*‘1000 to pay to the bank. And Caleb
Knight, being indebted to Ross, delivered a note for %900
payable to said bank, and purporting to be signed by Jo-
seph Atwood, Daniel Noyes, and Moses Knight, to M. P.
Payson, Esq, to carry to the bank and ascertain ;f it

- could be discounted. o

Mr. Payson, on his return, informed Knight and Ross
that the note would probably be discounted, and. deliver-
ed the same to Ross, who delivered it, together with
$800 in money, to Hunt. The note and money thus de-
livered by Ross to Hunt, together with another note Sign-
ed by Hunt and others for $200, were sent to the bank by
Myr. Payson. The two notes sent by Mr. Payson were
discounted, and the amount received upon them hemg
$395,80, and the $800 were applied to the payment of
Hunt’s three notes, and the balance, being $55,80, paid
to Mr. Payson, and the three notes taken up and hangled
to Ross, who settled the transaction with Hunt and
Knight. o b

It was afterwards dlscovexed that the note for $200
purporting to be signed by Atwood and others,was a
forgery, and this action was brought to recover of the
defendant the amount of that note.

A verdict was taken by consent for the plamtlﬁ’ sub~
ject to the opinion of the court upon the foregoing. case

Waodbury, for the defendant, :
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Caleb Knight was the prineipal in obtaining the dis-
count upon the forged note, and Mr. Payson acted as his
agent, and not as the agent of Hant.  The money ob-
tained on that note went to the benefit of Caleb Knight,
as his debt to Ross was thereby discharged. = The note
must therefore be considered as discounted on account
of Knight. The debt of Hunt to the bank has been all
paid in money. He is, therefore, entirely discharged.
Thetwo notes sentby Mr. Payson, were not received
in payment of Hunt’s debt, but were first discounted, and
then the money was applied to the payment. The money
received of the bank for the forged note was virtually
received by Knight ; it was then paid to Ross, who loan-
ed it to Hunt, and by Hunt paid to the bank. This is
the real nature of the transaction.

This is not the case of a note payable to bearer and
passed in payment to the bank by Hunt ; nor of a nego-
tiable note payable to Hunt and by him transferred to
the bank in’ payment ; nor of a note not negotiable but
payable to Hunt and by him passed in payment. But
the forged note was payable to the bank and was dis-
counted like any other note. And as it was discounted
upon the application of Knight, it must be considered as
discounted on his account. Hunt, then, stands on the
same ground as he would have done, had the money
been actually paid to Knight by the bank, and had then
passed back through the hands of Ross and Hunt, to the
bank, in payment of Hunt’s debt. :

But on any other just view of the case the defendant
is not liable. He knew nothing of the forgery.

He was at the utmost a bone fide holder. A note thus
payable to the bank, and offered for discount, is a mere
bill of exchange drawn on the bank by the signers ; and
when discounted by the bank for a bona fide holder, the
bank has no remedy against such holder. 1 W. Bl 390 ;
3 Burr. 1854, Price v. Neal.

Conrts have even gone so far as to hold, that, on bank-
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ing principles, when a forged. check is received in pay-
ment from a bone fide holder, the Joss must fall_on. the
bank, and not upon such holdeﬁ' 4 Dallas, 234, Levy v.
The bank of the United States. o

Bell, for the plaintifls, on the case stated, rehed up(m
the following points and autherities. ;

1st, That Hunt’s debt to. the bank was never dLschar
ged but by the forged note. : '

2d, That the forged note was: dlscmmted for Hunt
alone, and was applied to his sole benefit, and that the
avails of the discount never were under the eentrol. of
Knight or Ross, and. never could have been Pdld over.te
them, or any other person, under the circumstances,
but Huant. P : >
3d, That Payson was the agent . of Hunt alone in hzs
transaction with the bank, and whatever he ,,dul was
done on Hunt’s account. e

4th, . That this discount of the foro'ed nate was nm a
transaction by itself independent of the payment. . of
Huont’s debt to the bank. . , e

_The forged note was reeeived from Hunt by I’ayson
in payment of his debt, in the same manner as the ban};
notes, making up the $800. . ,

The bank would have paxd out no part of the avaﬂs ta
Knight, Ross, or either of those whose names apj peared
upon the note, and not even to Hunt, as it was received
in payment of his debt and not to increase their,cimu’la?a
tion. :
5th, This is net the case of an acceptor of a f‘ore‘e&
bill. The bank iz in no legal sense the acceptor of this
forged note. That case is.sui generis, and rests on prinei-
ples peculiarto itself. Marklev. Haifield, 2 Johns. .Rep.. 455,

6th, The claim of the bank upon the defendant was fov
$1140, - This could only be paid in money. But $290 of
it was paid in a forged note, and not-money. e

The plaintiffs have been .guilty of no other. or greater
negligence in. receiving this note from the defendant,

Bank

Hum.
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than they would have been in receiving a forged bill of
the bank of the United States, or any other bank, to that
amount.  Young v. JAdams, 6 Mass. Rep. 182 ; Roget v.
Merritty; 2 Caine’s Rep. 117 ; Puckford v. Mazwell, 6 D.
& E. 52 5 Markle v. Hatfield, 2 Johns. Rep. 456, 462 ;
Ouwenson-v. Morse; T D). & E. 64 ; Stedman v. Gooch, 1 Esp.
‘N.P.C.8; Dimsdale v. Lanchester ; 4 Esp. N. P. C. 201 ;
The People v. Howell, 4 Johns. Rep. 296 ; Johnson v. Weed
et'al., 9 Johus. 310°; Putnam v. Lewis, 8 Johns. Rep. 389.

The opinion of the court was delivered by

Ricuaroson, C. J. It seems to be well settled, that if
forged bank bills are delivered in payment of a debt, it is
no satisfaetion of the demand. 2 Johns. Rep. 455, Mar-
kle v. Huatfield ; 5 Taunt. 488, Jones v. Ryde. '

And where a counterfeit bill was received in payment
of a promissory note, it has been held that the amount of
the bill so received might be recovered of him who paid
it," in an” action for money had and received. 6 Mass.
Rep. 182, Young v. Adams.

So if a seller of goods takes notes or bills for them
without agreeing to runthe risk of their being paid, and
the notes tarn out to be worth nothing, this will not be
considered as payment. 7 D. & E. 64, Owenson v. Morse ;
9 Johns. Rep. 310, Johnson v. Weed.

And a draft upon a third person, delivered in payment
of a'debt, is no satisfaction unless it be accepted and
paid. 6 D. & E. 52, Puckford v. Mazwell ; 1 Esp. N. P.
C. 3 Stedman v. Gooch.

Certain bills of exchange purporting to have among
others the endersement of Harvey and Company, bankers,
at Manchester, were presented for payment in London,
at a'house where the acceptance appointed them to be
paid, and payment being refused, the notary who pre-
sented them, took them to Wilkinson and others, the
London correspondents of Harvey and Company, and
asked them to take up the bills for the honor of Har-
vey and Company, They did so, and the money was
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paid to Johnson and others, the holders. * 1t turned out
that the names of the drawer, acceptor, and of Harvey
and Company were forgeries. It was decided, that the
money was paid by Wilkinson and others"through mis-
take, and might le recovered back, on the ground that
the fault of paying upon a forged signature; was not en-
tirely their fault; but began, at least, “with the person
who called” upon them. 3 fB. & C. 428, ‘Wilkimbn v
Johnson. \ LI
So it has been held, that if a banker of a supposed
acceplor of a forged bill discount it for the agent of one
of the endorsers, on the discovery of the forgery, the
banker so discounting may recover back the money he
paid on the bill, notwithstanding he was the banker of
the supposed acceptor, and therefore might be taken to
know his hand writing. * 1 C. & P. 197, Fuller v. Smith.
But whemnra forged bill of exchange s aceepted by the
drawee and paid to the endorsee, the money ihius paid
cannot be recovered back. 3 Burr: 1354, Price v: Neal}";—
17 Mass. Rep. 33, Gloucester Bank v. "Salem’ B(mk, 6
Taunt. 16, Smith v. Mercer ; 1 Binn. 27, Levy v. The Bank
of the United States. FEE B s R R e
One of the grounds on which these decisions rest ‘ié,"
that it is incumbent upon the acceptor to be m‘usﬁed
that the bill drawn upon him is the drawer’s hand befbre
he accepts. S
In this case, we see nothing in the relation bef’xVeen"ﬁié
bank and those whose names were upon the forged note,
that made it particularly incumbent upon the bank to
krow their signatures. 'This case then cannot be placed
upon the ground of an order, or a bill of exchange accept:
ed and paid.  If Hunt had in the first instance carried the
note to the bank himself; or had sent it, and procured it
* to be discounted, and had received the money; it would
have been simply a case of passing a forged note, and
the bank might have recovered back the money. SO if
Hunt had in the first instance received the forged note
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of Ross, and sent it to tlre bank and delivered it in satis-
faction of his notes to the bank, it would only have been
a case of passing in payment a forged note, and would
certainly have been no satisfaction.

But if the forged note was discounted upon the dpph-
cation.of Ross. or nght and upon their account, al-
though the money may have afterwards been loaned to
the defendant and applied 1o the payment of the note,
there is no pretence that it was not a satisfaction.

The real question, in this case, then, is, was the forged
note discounted on Hunt’s account ? If it were, the
plaintiffs are entitled to judgment. If it were not, this
action cannot be maintained.

_There is no dispute with respect to the facts in this
case. The forged note was made payable to the bank.
It had been sent to the bank by Caleb Knight for dis-
count, and encouragement had been given at the bank
that it would be discounted, before it was delivered to
the defendant. It was delivered to him with the view
that the proeeeds of it should constitute part of a loan
of money Ross was making to him ; and it is most mani-
fest, that it was received by the defendant and sent to
the bank on the strength of the encouragement which
had been given that it would be there received.

The contract, between Hunt and Ross, as to the loan,
was not closed before the note was discounted. For the
case states that Hunt aecounted with Ross for the pro-
ceeds of the note after it was discounted. The under-
standing between Ross and Hunt must have been, that
if the note was discounted at the bank, Hunt was to ac-
count for the proceeds ; if not discounted, that he should
return the note to Ross. " 1t is clear, then, from the na-
ture of the transaction, that the forged note was never
the property of Hunt, and that the discount must be
considered as in fact made on account of Ross or Knight.

This view of the case is decisive against the plaintiffs,
unless Hunt has so conducted with the note that the

[ =
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bank are entitled now to consider it as discounted on his
account. But we see nothing in Hunt’s conduct which
ean give the bank any eclaim so 'tb consider it. There i 1s
nothing on which such a elaim can rest except the ¢ir-
cumstance that the note passed through the hands of Hunt.
But it passed through his hands in the same manner as
through the hands of Mr. Payson. Both were mere
agents, and this alone can furnish no legal foundatlon
for such a claim. ,

Indeed, we are at a loss to conjecture on what ground
of law, equity or justice, these plaintiffs can hope to re-
cover in this case. If aloss has happened, which must
be borne by one of these parties, on what principle is it
to be shifted from the plaintiffs to the defendant ? * The
bank had seen the forged note, examined it, and given
encouragement that the note would be there discounted.
After this the defendant merely sent the note to the bank
to be discounted for others. He had no occasion to en-
quire or examine whether it were genuine, or nyot.,‘ Tt
was enough for him to know that it had been examined
at the bank and no objection seen there. If then there
was any negligence, any fault, it all belongs to the bank.

We are, therefore, of opinion, that the verdlct must
be set aside and a new trial granted

. ‘ N‘ew tml gmnted

A

"The Town of Liymax versus Huse LuLr, et a.

Tn debt by a town upon a bond with condition to save the town harmless from
“the support of an illegitimate child, the breach of the condition was, that the
town had expended $20:for the support of the ¢hild, upon- which fsue was
joined-—evidence:that the child-had heen supported several:weeks at the ex-
pense of the town, was held sufficient to maintain this issue on_the part of
the town, ahhouvh no money had been actually paxd by the town for fhe
sayport




