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a married womanraised is whether the deed ofsimply,
whatever,under circumstances has any validityordinary

this we consider to beor is void. And questionmerely
insettled decisions this State.by repeated

the wifeWe therefore hold that the of wasmortgage
and the executionvoid, that sale defendants’theupon
no in thetitle or interest farm.passed

case,In accordance with the of the thereprovisions
must be for the for the value of thejudgment plaintiff,

converted; the amount to be assessed theproperty by
at incourt, the next trial term this county.

v.Carlton Carlton.

sworn, testify justice,in a of is abe and to courttoperson competentA
attesting awitness of will.credible

years presumed incompetent,is to beagetbe of fourteenA underperson
will,execution aunderstanding, to attest tbe of but thisdefect offrom

be rebutted.maypresumption

Appeal a the ofdecree of probatefrom judge allowing
The reasonCarlton.the will of Samueland approving

the wit-that one ofwas subscribingof assignedappeal
of eleven yearsof the andwasto the will only agenesses

thereof; and itexecutionthe time of themonths atfive
statedwas correctlythe the witnessthat ofwas agreed age

in the appeal.

Waite,for theBurke appellant.
“ in stat-used theas bothcredible,” EnglishThe word

wills,concerningown statuteand in ourfraudsute of
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seems to more than mere inimply something competency
the witnesses a will real estate. Stockdevisingattesting
on Non 60.Mentis, 59, are toCompotes They permitted

testator,their of the of thegive opinions merely sanity
without to state the factsbeing which theirrequired upon

founded;are 1 74;Jarm.opinions Wills Am.(2d Ed.)
which is not in the case of witnesses who dopermitted
not Ibid;attest the will. and Samblett v. 6JELamblett,
N. H. 349. means more thanAttesting subscrib-barely

the name to It aing of apaper. implies pub-knowledge
andlication, of the facts to anecessary legal publication.

1 114.Jarm. The witnesses ato will must, therefore,
themselves ofbe sufficient and tounderstanding capacity
exercise the of andfaculty com-judging determining —of

andparing, conclusions. The busi-reasoning, deducing
ness of the the statute topersons required beby present
at the execution a iswill,of not to attest thebarely cor-

act of toporal but and determinesigning, try, judge,
whether the testator is to andcompos to himsign, guard

Qr.fraud. 1against 81;Pow. on Dev. 2 sec. 691.Ev.,
A who his name as a witness to aperson, will,signs by
this act of attestation testifies the of thesolemnly sanity

1 76,testator. Jarm. n. 3. The heir at law has a right
to of from one of them whomproof sanity the stat-every
ute has about his 1ancestor.placed Pow. on Dev. 82.

and customnature, and law in allBy civilized coun-by
the heir is entitledtries, to the estate on the decease of

the ancestor, unless the latter of it will; anddispose by
the estate is thusbefore wrested from its natural and legit-

imate course descent,of and turned in another direction,
even tribunals of shouldwill, beby justice abundantly
satisfied that not the act was that of a soundonly mind,
but all the solemnaccompanied by formalities which the
law has thrown about it for the ofprotection both the
ancestor and the heir fraud andagainst imposition. is,It
therefore, submitted, that it is not the of courts ofduty
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the estatea will which divertslean in ofto favorjustice
vests itandheir,descentnatural of to thefrom its course

asuchis their scrutinizein a But it todutystranger.
execu-ofas formalitywell with torespectwill rigidly,

“ credible”neitheras The witness wastion construction.
“ incompe-nor in sense. He wascompetent,” any legal

ofthetent, from of Nnder agedeficiency understanding.
suffi-are haveall not tofourteen presumedyears, persons

discretion and until the contrarycient understanding,
toand cannot admitted testifybeconsequentlyappears,

Qr.1 a besec.Ev.,as witnesses. 367. Such person may
and ifas to hisexamined discretion and understanding,

be underfound to sufficient he be admitted to testifymay
But the made thethat examination must be byage.

be de-Ibid. The of is toa witnessjudge. competency
cided the and not the v. Somer-Reynoldscourt,by jury.

2733;Hill Pelt v. Van534; Pelt,6 8 Mis. Vanbury,
Penn. the heretofore cited,637. to authoritiesAccording

discretion andthe witness must have been of sufficient
to at the time attestation ofof theunderstanding testify

the will. The rule cannot be the time hislimited to of
examination. couldIt is not that the thenpossible judge
examine him as to his to hisfivecapacity years previous
examination on the trial of the can thewill. fact ofNor
his be asother inasmuchwitnesses,capacity proved by

to or not to admitadmit,the determination of the judge
him to must be the a conclusiontestify, result of legal

his ownfrom examination of the Thewitness. danger
theand of mere children to surroundabsurdity permitting

thethe in and to witness sol-testator, extremis,perhaps
act of the of his and testament,emn execution last will

are too to comment. To such apalpable require permit
law,and thewould be to ridicule and topractice stultify

the and circum-testator to amount of fraudexpose any
and thevention, heir to amount of andany injury.wrong

to the lastthat,It is add, considered,proper upon point
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theByconcur.law substantiallythe civil and common
theto witnessare notfemalescode, permittedLouisiana

atarrivedhaveuntilmales,norwills, theyexecution of
the448. And2 Inst.Bouv.the of sixteen years.age

children,maleis,law thatthe civilofprinciplegeneral
toare not competentunder the of fourteen years,age

2 Domatatnor femalestestaments, age.anywitness
3052.sec.290,Civ. Law Ed.),(Cushing’s

theSnow,for appellee.

“ morethree orDoe, J. The statute of wills requires
ofsettled constructionand the wellcredible witnesses,”

shouldthethat witnessesis,this and similar statutesother
attes-at the time of thebe or notcompetent, disqualified,

in a courtand totation of the to be swornwill, testify
arethat witnessesTheof justice. attestingargument

around totestator,in law as thepersons placedregarded
andhim from and to of hisfraud, capacity,protect judge

are to as to the formed oftestify opinions theypermitted
tohis and that it is the of the lawcontrarycapacity, policy

a children,to allow so trust to be exercisedimportant by
that, on andtends to show account of their peculiar rights

should some other thanduties, they possess qualifications
entitle as inthose which to be sworn witnessespersons

court; and it lead to the conclusion that shouldtheymight
in of result that wouldbe questions insanityexperts —a

theoften of wills. theprevent making Undoubtedly
andstatute was intended to fraud to provideguard against

the mental condition of themeans of testator.proving
of theAnd one of the of wit-objects presencerequiring

annesses to them to ascertain andbeing give opportunity
of his it would seem to followcapacity, necessarilyjudge

should be allowed to the whichthat opinionsthey testify
to form. But whateverwerethey specially appointed

to are notdo,are or authorizedrequired theythey
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required to have other those of ordi-thanqualificationsany
innary witnesses. There is the stat-testifying nothing

ute to demand or definitionto unusual of thejustify any
“term, credible witnesses.”

The rule, is,in that the com-trials,common lawgeneral
of witnesses be the andpetency court,is to decided by

that the child,examination of a to ascertain his compe-
to atbe sworn as a is thetency witness, made by judge

his ofdiscretion. And it is that the competencyurged
the witness, who was under ofattesting fourteen years age
at the time of the otherattestation, cannot be proved by

towitnesses, but that the thedetermination of judge,
admit or not to admit him to solelymust dependtestify,

hisupon own ofexamination the and that thechild, judge
cannot, such examination at on theby alone, the hearing

of theprobate of thewill, his at timecompetencyjudge
of attestation. If this of theso,were the death witness
would have barred the of the itwill,probate although

have been executed.might If the wit-legally attesting
nesses are at timethe of becompetent theyprobate, may
sworn. ofWhether were at the timethey competent
attestation is a anddistinctquestion entirely separate

offrom the at the timeof theirquestion competency
theThere is reason to confineprobate. no more judge

of the at theto of a witnessprobate probate,examination
to at thedetermine whether witnesssuch were competent
time to testi-of than limit the theattestation, to judge

Whether,otherof one witnessmony any question.upon
toat the an is beincompetentwitnessprobate, attesting

ofsworn, reason of understanding arisingby deficiency
intoxication,or isfrom intellect,ofimmaturity insanity,
ona the evi-to be determined properquestion by judge

dence. evidence from other witnesses bemayMore
determine such existedto whetherrequired incompetency

itat the than determine whether exists atattestation, to
the because the of the witness whoseprobate, appearance
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furnish, no evidencelittle oriscompetency questioned may
ofthea time. Butof his condition at former question

settledto becases,in bothhis is equally open,competency
theAnd whencansuch evidence as beby produced.

isattestation foundedhis at thetoobjection competency
it isof equally properdefect understanding,upon alleged

thewhetherof other witnessesto receive the testimony
arisen fromdefect is to have immaturity, insanityalleged

or to have beenintoxication. He is competent,presumed
con-evidenceuntil the Without anycontrary appears.

under thehim, he to have beenis notcerning presumed
heor intoxicated. Ifinsane,of fourteen orage years,

were alive and at the his appearancepresent probate,
fourteenthat he then underindicate wasmight sufficiently

that,of an and conse-idiot,or that he wasyears age,
at the attesta-he could not have beenquently, competent

couldalive,tion. he anddead,But if he were or if were
not ofbe at the the burden provingproduced probate,
him theold,to have likebeen less than fourteen years

intoxicated,burden orof him to have been insaneproving
would hisbe theupon incompetency.party asserting
Whether, alive,at the he dead or proofwereprobate,
that fourteenat attestation the ofhe was underthe age

andwould overcome the of competency,presumption
a themake due execution ofprima case theagainstfacie

to bewill, because children under that are presumedage
substituteBut such evidence wouldincompetent. only

withinone for There is noanother.presumption age
ofchildren are excluded. Thewhich absolutely degree

is notwhich is the test ofunderstanding competency
unrea-in all at the and it would besamedeveloped age,

sonable to establish and conclusive standardarbitraryany
a should beof But it is natural that presumptionyears.

that suchand it isdrawn from just presumptionage,
ofover fourteenPersons years agebe rebutted.may

anddefect ofbe from understanding,may incompetent,
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underpersons that he and it is asmayage competent,
that the truth in asshould he shown the one caseproper

in the Inother. in the whetherproceedings court,probate
the witnesses of a are towill thenattesting competent

ais the admissiontestify, preliminary question concerning
of evidence, to be determined are ;before sworn butthey
whether werethey witnesses at thecompetent attesting
time of attestation is a the due execu-question concerning
tion of the will, to be Ifdecided after are sworn.they

arethey to at becompetent the it wouldtestify probate,
no more an to their thatobjection sworn, weretheybeing

at the attestation, than hadincompetent that beenthey
at toother time. be neededincompetent any They may

other than thatgive testimony attestingusually bygiven
witnesses. In a issuit at common a witnesslaw, where
called to a hisit is no totransaction, objectionprove past

sworn that at the time of the ho wastransactionbeing
to blindness,understand on ofincompetent it, account

deafness, or intoxication. Theimmaturity, insanity ques-
tion of his at the time of the transaction to under-ability
stand it, is for the So if a towill were bejury. proved
before a court and the at the oftimequalifications,jury,
the theoftrial, offered to would bepersons passedtestify,

the court, and the at the time ofupon by qualifications,
the execution of the of the who attested andwill, persons

it insubscribed the testator’s would bepresence, passed
the Theupon or confusion arisesby jury. only difficulty

from the offact that both these classes of arepersons
called witnesses, classesboth be of thecomposedmay
same and both are the samepersons, torequired possess

at different times.qualifications
In this ease one of the witnesses, been underhaving

offourteen is to have beenyears age, presumed incompe-
tent, but the executor have an tomay rebutopportunity
that presumption.


