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inmaysuch note be readproved,a have beento notesignaturesAfter the
evidence, the contract the defend-the terms of whichonlynot to show

jmade, whom it madeparty partiesto the or with wasbut also showants
firm, competentthe note itself is evi-to apayablemadeand if a note be

it,dence, signatures to of the existence ofthe defendants’ofproofafter
firm, such defendants.againstassuch

Shaw, Howes,Whitney, Lent & and in-payableA note made towas
andsignaturestrial the indorsementplaintiff.dorsed to the On were

note,denied, and, tosignaturesdefendants’ theafter of the theproof
note, adate of the manupon day callingthat the of theplaintiff proved

aforesaid,Lent, firm sold the same to theand as one of thehimself
Held, that, inof said theit in the nameplaintiff and indorsed firm: —

possession of thepoint,the note wasuponof all other evidenceabsence
identityand of the of theownership personofcompetent evidence

whom, others,note, tothe Lent with theindorsing the withselling and
payable.note was

exists,firm, firmno such per-to a and thepayablea note is madeWhen
name,assume such firmgiven may andsuch noteson to whom was

firm, goodand it be ain the name of such will indorse-indorse said note
holder, may collect thean innocent who same ofin hands ofment the

makers, money had and received.a count forthe under

Assumpsit tonote, have beenon a allegedpromissory
Eleazer Jackson and Williamdefendants,the 8.made by

the1856,9th of to orderpayableon the August,Denting,
Lent &Shaw, atHowes,the firm of theof Whitney,
$400,in one for with andbank, interest,year,Claremont

the Albrofirm indorsed to Insaid plaintiff, Blodgett.by
$500,the declared forcount hada second plaintiff money

received.and
denied,and indorsement beenThe havingsignatures

witnesses,evidence' tooffered by tendingthe plaintiff
defendants to bethe of the andgenuine,signaturesprove

to show that L.evidence John Ear-also offered tending
and now thebank,Claremontcashier of thewell, plain-

in asthe note evidence,in interest, possessiontiff having
Jackson, soon afterdefendant,the its date,d toexhibited
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and that he assented to its Thegenuineness. plaintiff
also evidenceoffered to show that he informedtending
said defendant, Jackson, within four weeks of the date of

that he had thisnote,the bought note, and that said Jack-
said that thereson was something about it, but hewrong

beit would in thesupposed hands.good plaintiff’s
alsoFarwell testified that od theSaid of the dateday

anote,of the himself as oneperson Lent, of thecalling
&LentShaw, Howes,firm of soldWhitney, him the note

itand indorsed with the$375,for name of said firm, and
had never seenthat he the who madeperson said indorse-

other time.ment at any
The then to read theproposed note, to whichplaintiff

defendants because therethe was noobjected, competent
of the existence of such a firm asevidence Whitney,

thatHowes,Lent & or the whoShaw, indorsed itperson
to it. Thea indorse courtwas authorityperson having

be read for thethe note ofpurposeruled that show-might
had such athat the defendants firmrecognized bying

and that the factit,a note to thatpayable theymaking
the wasmade note evidencecompetenthad thus payable,

firm existed. The court ruled, also,a that thesuchthat
note,of the the who indorsed it,by personpossession

thethat he was Lent named inevidencewas competent
indorse theand so authorized to note. Thenote,the
read.were then To theseindorsementandnote rulings

excepted.defendantsthe
then the defendants thetrialThe proceeded, resisting

the that the note was asaction, forged,upon allegation
athere was not sufficient evidence of validas becausewell

the trial,In the course of evidence wasindorsement.
to that the note wasprove given byintroduced tending

a and that the whofor persondefendants patent right,the
with to one of said firm,bethem, claimingnegotiated

in the sameand that the indorsement wasnote,thewrote
hand writing.
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indorsement,this of the courttheUpon point charged
that if the was the same to whomnote indorsed by person

was,the it in the handsit,defendants of an innocentgave
holder, indorsement;a that if there nowas suchgood

note,firm as that described in the the person might
assume that name and ;indorse the note and thereif was
such a afirm, of which he was hismember, indorsement
was sufficient.

A verdict been rendered for the thehaving plaintiff,
defendants moved the court to set samethe aside and for
a trial, because of aforesaid,new the ofand errorsrulings
in the as above stated, which of lawcharge, questions
were transferred to the term.law

for theSnow, defendants.
note inThe suit been for agiven patenthaving right,

and no been received themoney having by defendants,
the count for had and received could, undermoney no
circumstances, inbe available this action. Foster v. Shat-

;2 N. 446 Flliot v.tuck, ;H. 12 N. H.Abbott, 549 Sunt v.
81.Aldrich, II.27 N. The was bound toplaintiff prove
histhe in count; 'Abbott;Flliot v.allegations special and

in to sustain theorder verdict the must main-plaintiff
tain the all of whichpositions, thefollowing defendants

are to well settled ofallege contrary :lawprinciples
1. The who a note,takes theperson tomerely orderpayable

aof has to sellpartnership, primil andauthorityfacie
it inindorse the 2.name. Thepartnership defendants

a note to the order ofgivenhaving payable Whitney,
&LentShaw, Howes, admit not thatthereby only

firm,isthere such a but admit the existence of the
set forth theinparticular partnership writ.plaintiff’s

3. A take note the of aa to order ficti-person may payable
tious and make a thevalid transfer of samepartnership,

the name of such fictitiousby indorsing partnership
4. One athereon. of notemerely having possession
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tbe a ahas,to order of facie,payable primdpartnership,
to thesell and indorse such in the name ofnoteright

partnership.

2Butler,for the B. &cited v.BulheleyCashing, plaintiff,
441; TenneyC. 5 v.557;v. N. H.Sanborn, Edgerton

11 N. H. 218.Brackett,

J. The case finds evidenceSargent, that competent
was introduced to that theprove signaturestending

the defendants the declared on wereof to note genuine.
which theremained,There twothen, plain-uponpoints

needed to the he could recovertiff beforesatisfy jury,
a firm ashis first count: that there was suchfirst,upon

thisHowes;& thatShaw, and, second,LentWhitney,
The notea firm.note was indorsed member of thatby

firm.suchfirst, to the existence ofoffered,was then, prove
the admis-likefact, other,This be byprovedany might

reád,of the this wasdefendants,sions and note properly
intoof the contractas evidence of the termsnot only

of theas evidencethe defendants but alsoentered,which
made suchthe defendantsor with whompartiesparty

the fact showncontract; and we see no reason bywhy
contract,the tonote that defendants had undertakenthe

in Lent &fact, Shaw,contracted withhad, Whitney,and
de-as theseHowes, evidence,was not againstcompetent

firm. The firstthe said objec-of existence offendants,
nor can the secondnot welltion, therefore, founded,was

thesustained; the fact of exist-because, ifbetterbe any
if thethen,firm found the personof such be jury,ence by

thethe member of firm,Lent,the note wasindorsing
theFarwell, plain-transferred.note was properlythe

date athe of itsthat on per-testifiedwitness, daytiff’s
the firm ofas one of Whit-Lent,himselfson calling

the in-note,him and& soldLentShaw, Howes,ney,
and that the witnessthe name of said firm,it withdorsed
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Thetime. barehad never at otherseen snch person any
evi-of this note waspossession this competentby person

thedence to that he Lentbe submitted to the wasjury,
the firm,named in and a member ofnote,the of course

did. If aand authorized indorse in the manner heto it
tohas in his a document which oughtperson possession

in the of thebe hands the that raisesowner, presumption
that he is the owner. .Here was a note which theright
evidence tends to show was topayable Whitney,genuine,
Shaw, value,Howes;Lent & a and toof belikelything

thein of the Such there-possession owner. possession,
fore, raised a of A orbill notepresumption ownership.

in be in the ofmay cases hands another thanmany the
true in the allowner, but absence of evidence thethat bill
had out of the hands of thegot owner, isright possession
evidence of aWhereownership. himselfperson calling
E. S. at there a billCadiz, fromproduced Lisbon,brought
and which thewas E. S.,of that raises aproperty pre-

it Cadiz;that he fromsumption and from thebrought
mere it inferredpossession be that he wasmight the

E.owner, S. Should be that billproof given the had
lostbeen or fromobtained the thatimproperly owner,
havewould rebutted the In this casepresumption. noth-

of the kind was Theing of bills andproved. possession
notes clerks and bankers not raise adoesby presumption
of inbecause that case the known character ofownership,
the holder thatrebuts There is inpresumption. nothing

case it,this thus to rebut and therefore the evidence was
Itadmitted. was to becompetent laid beforeproperly

the in the absence of to rebutjury, and, any thething
evidence,inference from wethat think their find-arising

2 B. &Butler,was correct. v. C. 484.Bulkeley Theing
of the and evencorrect;court was had there beenruling

at the time when thedoubt that wasupon point ruling
it to have removedmade, seems been the evidenceby

that the who indorsed theintroduced,afterward party
XL. 3VOL.
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the defendantsnote was the with whomsame person
the;note andand the oneto whomnegotiated, they gave

the time thewho wrote the and who at notenote, claimed,
was the with theto andhim, duringgiven negotiation

of such and when hefirm,to be a memberdefendants,
was,same claim. There there-indorsed it he made the

to be to theevidence submittedfore, jury uponcompetent
needed to to makeeach which the provepoint plaintiff

not thatcase;out his and it does appear any rebutting
and we see cause to interfereintroduced,evidence was no

inthe it found on the first count theverdict,with if was
hadwas a andthere count fordeclaration. But money

the; and a of the court uponreceived subsequent ruling
ifverdict,to as to a ren-trial leads us examine whether

count,dered that could be sustained.upon
ifThe court the that therejury, substantially,charged

note,the still thatwas no such firm as that described in
it assumethe to the defendantswhomperson mightgave

and thatname,and the note thatname,that indorse by
ainnocent would bethis, holder,in the hands an goodof

correct; andindorsement. think thisWe ruling although
in beenform, not have set­this thisquestion, precise may

there would seem broadhere, are decisions whichtled
in it. Crossto cover the involved v.principleenough

422 H. v. Cow.77; Hyde,N. BankRowe, Chenangoof
;1 B. & 146­ Elliott v. Ab­; Johnson, C.567­ Williamsonv.

H. 31.549;12 H. Hunt v. 27 N.bott, Aldrich,N.
havethe defendants reasonWe cannot see that toany

wouldindorsementof this Such passruling.complain
canand thein recovernote,the plaintiffthe property

The note evidence ofisthe count. moneyupon general
and also of anmaker of thereceived the payee,had and by

hold thethe makers toon the of moneypartagreement
the note bewhomuse of one to may legallyfor the any

;5Sanborn, N. H. 557­ v.Edgertonv.Tenneytransferred.
24 H. 191.218; Martin v. N.Farnum,11 H.N.Brackett,
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The thethe ver-of court unobjectionable,rulings being
dict must have beenwhichsoever itstand, maycountupon
found. must,There betherefore,

the verdict.onJudgment

Sprague.v.Barstow

Actual possession alone possessoris sufficient to enable the to maintain
trespass guare clausum oneagainst subsequentlywho enters without
title, authorityor hasfrom one title.who

By State,the statute of a is itsprobatethis the of will conclusive as to
execution, estate;as ispersonalrelates to both real and but no will

either,effectual to pass duly provedthe title to unless it has been and
State,in somethingallowed some of or toprobate equivalentcourt the

such approval place.and has takenallowance
To a copy foreign competentmake of a and its evidenceprobate,will of

here,title realto estate must been beforeprovedthe will have’ some
State,probate dulycourt in or a of thecopyauthenticated will andthe

probateits been and in some probateelsewhere must have filed recorded
here, notice,uponoffice application writing purpose,in for after duethat

pursuant to a of of to thatjudge probatedecree the effect.
court, against objection mayThe of either both parties, properlythe or

return, verdict,a jury generalinstruct atogetherto with answers to
specific questions submitted to them.

Trespass andclausum., for thequare carrying away
and down her &c.fence,plaintiff's grass tearing

It the P. Barstow,that Frances andappeared plaintiff*
■the John inH. weredefendant, possessionSprague,

Claremont,of farms in and that the lineadjoining
between them in inwas The her dec-dispute. plaintiff,
laration, described as her close the homestead farm of
one Barstow, who had lived thereon, butHenry formerly
who had removed to Lowell, Mass., wheresubsequently
he died in this his and1819, widow,plaintiffleaving


