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Bropeerr v. JACKSON.

After the signatures to 2 note have been proved, such note may be read iu
evidence, not only to show the terms of the contract which the defend-
ants made, but also to show the party or parties with whom it was made;
and if a note be made payable to a firm, the note itself is competent evi-
dence, after proof of the defendants’ signatures to it, of the existence of
such firm, as against such defendants.

A note was made payable to Whitney, Shaw, Lent & Howes, and in-
dorsed to the plaintiff. On trial the signatures and indorsement were
denied, and, after proof of the defendants’ signatures to the note, the
plaintiff proved that upon the day of the date of the note, a man calling'
himself Lent, and as one of the firm aforesaid, sold the same to the
plaintiff and indorsed it in the name of said firm:—ZHeld, that, in the
absence of all other evidence upon the point, possession of the note was
competent evidence of ownership and of the identity of the person
selling and indorsing the note, with the Lent to whom, with others, the
note was payable.

‘When 2 note is made payable to a firm, and no such firm exists, the per-
son to whom such note was given may assume such firm name, and
indorse said note in the name of such firm, and it will be a good indorse-
ment in the hands of an innocent holder, who may collect the same of
the makers, under a count for money had and received.

AssumpsIT on a promissory note, alleged to have been
made by the defendants, Eleazer Jackson and William 8.
Deming, on the 9th of August, 1856, payable to the order
of the firm of Whitney, Shaw, Lent & Howes, at the
Claremont bank, in one year, for $400, with interest, and
by said firm indorsed to the plaintiff, Albro Blodgett. In
a second count the plaintiff declared for $500, money had
and received.

The signatures and indorsement having been denied,
the plaintiff offered evidence by witnesses, tending to
prove the signatures of the defendants to be genuine, and
also offered evidence tending to show that John L. Far-
well, cashier of the Claremont bank, and now the plain-
tiff in interest, having the note in possession as evidence,
exhibited % to the defendant, Jackson, soon after its date,
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and that he assented to its genuineness. The plaintiff
also offered evidence tending to show that he informed
said defendant, Jackson, within four weeks of the date of
the note, that he had bought this note, and that said Jack-
son said that there was something wrong about it, but he
supposed it would be good in the plaintifi’s hands.

Said Farwell also testified that on the day of the date
of the note, a person calling himself Lent, as one of the
firm of Whitney, Shaw, Lent & Howes, sold him the note
for $375, and indorsed it with the name of said firm, and
that he had never seen the person who made said indorse-
ment at any other time.

The plaintiff then proposed to read the note, to which
the defendants objected, because there was no competent
evidence of the existence of such a firm as Whitney,
Shaw, Lent & Howes, or that the person who indorsed it
was a person having authority to indorse it. The court
ruled that the note might be read for the purpose of show-
ing that the defendants had recognized such a firm by
making a note payable to it, and that the fact that they
had thus made the note payable, was competent evidence
that such a firm existed. The court ruled, also, that the
possession of the note, by the person who indorsed it,
was competent evidence that he was the Lent named in
the note, and so authorized to indorse the note. The
note and indorsement were then read. To these rulings
the defendants excepted.

The trial then proceeded, the defendants resisting the
action, upon the allegation that the note was forged, as
well as because there was not sufficient evidence of a valid
indorsement. In the course of the trial, evidence was
introduced tending to prove that the note was given by
the defendants for a patent right, and that the person who
negotiated with them, claiming to be one of said firm,
wrote the note, and that the indorsement was in the same
hand writing.
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Upon this point of the indorsement, the court charged
that if the note was indorsed by the same person to whom
the defendants gave it, it was, in the hands of an innocent
holder, a good indorsement; that if there was no such
firm as that described in the note, the person might
assume that name and indorse the note ; and if there was
such a firm, of which he was a member, his indorsement
was sufficient.

A verdict having been rendered for the plaintiff, the
defendants moved the court to set the same aside and for
a new trial, because of the rulings aforesaid, and of errors
in the charge, as above stated, which questions of law
were transferred to the law term.

Snow, for the defendants.

The note in suit having been given for a patent right,
and no money having been received by the defendants,
the count for money had and received could, under no
circumstances, be available in this action. Foster v. Shat-
tuck, 2 N. H. 446 ; Elliot v. Abbott, 12 N. H. 549 ; Huni v.
Aldrich, 21 N. H. 81. The plaintiff was bound to prove
the allegations in his special count; Eiliof v. Abboti; and
in order to sustain the verdict the plaintiff must main-
tain the following positions, all of which the defendants
allege are contrary to well settled principles of law:
1. The person who merely takes anote, payable to the order
of a partnership, has primd facie authority to sell and
indorse it in the partnership name. 2. The defendants
having given a note payable to the order of Whitney,
Shaw, Lent & Howes, thereby admit not only that
there is such a firm, but admit the existence of the
particular partnership set forth in the plaintiff's writ.
8. A person may take a note payable to the order of a ficti-
tious partnership, and make a valid transfer of the same
by indorsing the name of such fictitious partnership
thereon. 4. One merely having possession of a note
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payable to the order of a partnership, has, primd facie, a
right to sell and indorse such note in the name of the
partnership.

Cushing, for the plaintiff, cited Bulkeley v. Butler, 2 B. &
C. 441; Tenney v. Sanborn, 5 N. H. 557; Hdgerton v.
Brackert, 11 N. H. 218.

Saremnt, J. The case finds that competent evidence
was introduced tending to prove that the signatures
of the defendants to the note declared on were genuine.
There remained, then, two points upon which the plain-
tiff needed to satisfy the jury, before he could recover
upon his first count: first, that there was such a firm as
Whitney, Shaw, Lent & Howes; and, second, that this
note was indorsed by a member of that firm. The note
was offered, then, first, to prove the existence of such firm.
This fact, like any other, might be proved by the admis-
sions of the defendants, and this note was properly redd,
not only as evidence of the terms of the contract into
which the defendants entered, but also as evidence of the
party or parties with whom the defendants made such
contract ; and we see no reason why the fact shown by
the note that the defendants had undertaken to contract,
and had, in fact, contracted with Whitney, Shaw, Lent &
Howes, was not competent evidence, as against these de-
fendants, of the existence of said firm. The first objec-
tion, therefore, was not well founded, nor can the second
be any better sustained ; because, if the fact of the exist-
ence of such firm be found by the jury, then, if the person
indorsing the note was Lent, the member of the firm,
the note was properly transferred. Farwell, the plain-
tiff’s witness, testified that on the day of its date a per-
son calling himself Lent, as one of the firm of Whit-
ney, Shaw, Lent & Howes, sold him the note, and in-
dorsed it with the name of said firm, and that the witness
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had never seen such person at any other time. The bare
possession of this note by this person was competent evi-
dence to be submitted to the jury, that he was the Lent
named in the note, and of course a member of the firm,
and authorized to indorse it in the manner he did. If a
person has in his possession a document which ought to
be in the hands of the owner, that raises the presumption
that he is the right owner. .Here was a note which the
evidence tends to show was genuine, payable to Whitney,
Shaw, Lent & Howes; a thing of value, and likely to be
in the possession of the owner. Such possession, there-
fore, raised a presumption of ownership. A bill or note
may in many cases be in the hands of another than the
true owner, but in the absence of all evidence that the bill
had got out of the hands of the right owner, possession is
evidence of ownership. Where a person calling himself
B. 8. at Oadiz, produced there a bill brought from Lisbon,
and which was the property of E. 8., that raises a pre-
sumption that he brought it from Cadiz; and from the
mere possession it might be inferred that he was the
owner, E. 8. Should proof be given that the bill had
been lost or improperly obtained from the owner, that
would have rebutted the presumption. In this case noth-
ing of the kind was proved. The possession of bills and
notes by clerks and bankers does not raise a presumption
of ownership, because in that case the known character of
the holder rebuts that presumption. There is nothing in
this case thus to rebut it, and therefore the evidence was
properly admitted. It was competent to be laid before
the jury, and, in the absence of any thing to rebut the
inference arising from that evidence, we think their find-
ing was correct. Bulkeley v. Butler, 2 B. & C. 434. The
ruling of the court was correct; and even had there been
doubt upon that point at the time when the ruling was
made, it seems to have been removed by the evidence

afterward introduced, that the party who indorsed the
VOL. XL. 3
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note was the same person with whom the defendants
negotiated, and to whom they gave the note ; and the one
who wrote the note, and who claimed, at the time the note
was given to him, and during the negotiation with the
defendants, to be a member of such firm, and when he
indorsed it he made the same claim. There was, there-
fore, evidence competent to be submitted to the jury upon
each point which the plaintiff needed to prove to make
out his case; and it does not appear that any rebutting
evidence was introduced, and we see no cause to interfere
with the verdict, if it was found on the first count in the
declaration. But there was a count for money had and
received ; and a subsequent ruling of the court upon the
. trial leads us to examine as to whether a verdict, if ren-
dered upon that count, could be sustained.

The court charged the jury, substantially, that if there
was no such firm as that described in the note, still that
the person to whom the defendants gave it might assume
that name, and indorse the note by that name, and that
this, in the hands of an innocent holder, would be a good
indorsement. We think this ruling correct; and although
this question, in this precise form, may not have been set-
tled here, there are decisions which would seem broad
enough to cover the principle involved in it. Cross v.
Rowe, 22 N. H. 77; Bank of Chenango v. Hyde, 4 Cow.
567 ;5 Williamson v. Johnson, 1 B. & C. 146 ; Ellioti v. Ab-
bott, 12 N. H. 549 ; Hunt v. Aldrich, 27 N. H. 31.

‘We cannot see that the defendants have any reason to
complain of this ruling. Such indorsement would pass
the property in the note, and the plaintiff can recover
upon the general count. The note is evidence of money
had and received by the maker of the payee, and also of an
agreement on the part of the makers to hold the money
for the use of any one to whom the note may be legally
transferred. Tenney v. Sanborn, 5 N. H. 557 ; Edgerton v.
Brackett, 11 N. H. 218 ; Martinv. Farnum, 24 N. H. 191.
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The rulings of the court being unobjectionable, the ver-
dict must stand, upon whichsoever count it may have been
found. There must, therefore, be

Judgment on the verdict.

Barsrow ». SPRAGUE.

Actual possession alone is sufficient to enable the possessor to maintain
trespass guare clausum against one who subsequently enters without
title, or authority from one who has title.

By the statute of this State, the probate of a will is conclusive as to its
execution, as relates to both real and personal estate; but no will is
effectual to pass the title to either, unless it has been duly proved and
allowed in some probate court of the State, or something equivalent to
such approval and allowance has taken place.

To make a copy of a foreign will and its probate, competent evidence of
title to real estate here, the will must have been proved before some
probate court in the State, or a duly authenticated copy of the will and
its probate elsewhere must have been filed and recorded in some probate
office here, upon application in writing for that purpose, after due notice,
pursuant to a decree of the judge of probate to that effect.

The court, against the objection of either or both parties, may properly
instruet a jury to return, together with a general verdict, answers to
specific questions submitted to them.

TrEsPASS quare clausum, and for carrying away the
plaintiff’s grass and tearing down her fence, &ec.

It appeared that the plaintiff, Frances P. Barstow, and
the - defendant, John H. Sprague, were in possession
of adjoining farms in Claremont, and that the line
between them was in dispute. The plaintiff, in her dec-
laration, described as her close the homestead farm of
one Henry Barstow, who had formerly lived thereon, but
who had subsequently removed to Lowell, Mass., where
he died in 1849, leaving this plaintiff his widow, and
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