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The thethe ver-of court unobjectionable,rulings being
dict must have beenwhichsoever itstand, maycountupon
found. must,There betherefore,

the verdict.onJudgment

Sprague.v.Barstow

Actual possession alone possessoris sufficient to enable the to maintain
trespass guare clausum oneagainst subsequentlywho enters without
title, authorityor hasfrom one title.who

By State,the statute of a is itsprobatethis the of will conclusive as to
execution, estate;as ispersonalrelates to both real and but no will

either,effectual to pass duly provedthe title to unless it has been and
State,in somethingallowed some of or toprobate equivalentcourt the

such approval place.and has takenallowance
To a copy foreign competentmake of a and its evidenceprobate,will of

here,title realto estate must been beforeprovedthe will have’ some
State,probate dulycourt in or a of thecopyauthenticated will andthe

probateits been and in some probateelsewhere must have filed recorded
here, notice,uponoffice application writing purpose,in for after duethat

pursuant to a of of to thatjudge probatedecree the effect.
court, against objection mayThe of either both parties, properlythe or

return, verdict,a jury generalinstruct atogetherto with answers to
specific questions submitted to them.

Trespass andclausum., for thequare carrying away
and down her &c.fence,plaintiff's grass tearing

It the P. Barstow,that Frances andappeared plaintiff*
■the John inH. weredefendant, possessionSprague,

Claremont,of farms in and that the lineadjoining
between them in inwas The her dec-dispute. plaintiff,
laration, described as her close the homestead farm of
one Barstow, who had lived thereon, butHenry formerly
who had removed to Lowell, Mass., wheresubsequently
he died in this his and1819, widow,plaintiffleaving
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the linesome children. The describedalsoplaintiff
asclaimed,her and shedefendant,between the to which

andin 1855,a fence which therecertain was standing
claimedfor thereto. The defendantmany years previous

land thea off a of thatline which would cutto strip
forof wasand theclaimed, trespass complainedplaintiff

lines,land these twothis of betweenacts done upon strip
actsthethe defendant committedand thatit was proved

ofin the seasonthis ofof, land,complained upon piece
thefence,this1858, down of whichportionsby taking

as and andline,claimed the true cutting carryingplaintiff
inof thusland,the thisaway upon stripgrowinggrass

dispute.
in the intro-herself,To title to said close plaintiffprove

and oneothers,deeds Alden toduced several from James
1778,all dated in and the farmPattee,Reuben conveying
andin the several con-thenpossession,plaintiff’s through

traced to her saidtitle down late thehusband,veyances,
willBarstow, and then offered a of the lastHenry copy

ofand testament said authenticatedBarstow,Henry duly
Mass.,the Middlesex,from the office of ofprobate county

will hadit said that the beenwhere appeared by copy
and saidallowed, which willduly approved byproved,

the and also offered afarm was devised to copyplaintiff;
Massachusetts,and of inof said will the thereofprobate

of the court of for saidfrom the office Sullivanprobate
of the ofbut without decreeanyshowing judgecounty,

said the same to be thus filedfor county, allowingprobate
recorded; to both of which the defendantand copies

the admittedbut court them.objected,
hershowed, that,then soon after said hus-The plaintiff

she anddeath, moved this hadfarm,band’s upon occupied
it on nosince,it and carried ever and there was evidence

had inher,that she ever had her dower any partassigned
and she she entitledit,of claimed that was not toonly

hold the to she thefence,to which claimed virtue ofby
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and offeredalso,and she claimedaforesaid,deeds will but
she had forthatshow, many yearsevidence totending

inlandof the ofbeen in undisturbed piecepossession
com-of defendantthe acts theto the time ofdispute, up

thetitle tothe had noin and that defendant1858,of,plained
inhe never wasand thatdeed,inof landpiece dispute, by

defend-Theof it to said trespass.possession prior alleged
anddeedsseveralant his to his farmtraced title through
andof the to one Samuel Ashley,generations Spragues,

landofclaimed he entitled to thethat was not pieceonly
hadhehis also thatdeeds,in virtue of butdispute by

andsame per-been in of the for many years,possession
1858,tothereon,acts offormed various ownership prior

facts.to theseand introduced evidence provetending
defendantof thecourt,The at the request plaintiff—the

thefornot certain questionsassenting proposedthereto —
aanswer;to and the besidesjury returning generaljury,

verdict,verdict for the found theplaintiff, specialfollowing
Thatto the the viz.:court,in reply questions proposed by

to thethe in thewas of upplaintiff possession premises,
thetime offence she now claims to at theto, andprior

and the defendant had neither pos-thattrespass,alleged
totherein, thereof,session or title or to any part prior

said trespass.
The defendant theto the ofexceptedhaving ruling

court said said moved the courtwill,ofadmitting copies
to set the verdict aand for new trial.aside,

JS. L. for the defendant.Gushing,
1. The towill of was of no effectBarstowHenry

title to the until it had been theanyconvey plaintiff,
of a decree in in thisthe court ofsubject proper probate

State. Stat.Comp.
2. theThe of titlequestion depended uponSprague’s

titlethe Mrs. and herBarstow,effect of title ofpaper
noton the will which had beendepended proved.
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A. F. forSnow, the plaintiff.
1. The from the officeof the court of forcopy probate

Sullivan admissible; decree,was as a allow-county proper
the same to filed andbe was toing recorded, be presumed

theuntil was shown.contrary
2. The from the office of the court forcopy probate

Middlesex Massachusetts, was alsocounty, admissible.
In a case like this, under the Constitution theof United

fullStates, effect must be to the of a inwillgiven probate
another State.

3. Both were immaterialcopies evidence. The case
finds that the inwas and that theplaintiff* possession,
defendant had neither title nor possession.

J. TheFowler, of the action ofgist trespass guare
clausum is the disturbance of the and actualpossession,

merepossession, is sufficientthough only prior possession,
to enable the to maintain itpossessor one whoagainst

enters withoutsubsequently or from onetitle, authority
who has title. The found that the tojury plaintiff, prior
and at the time theof had been and wasalleged trespass,
in of the locus in and that thepossession defendantquo,
had neither nor title therein. Thispossession finding,
therefore, was conclusive theentirely upon plaintiff’s

to maintain the action, without to theright regard ques­
hertion of title to the in between thepremises dispute

Andersonv. H.Nesmith, ;7 N. v. Tar­parties. 167 Sinclair
2 ;N. H. 135­ v. 2box, 456;Wendell H. MoorBlanchard, N.

v. H. 208;15 N. v. 21 H.Campbell, Chandler Walker, N.
282; Brown v. 22Manter, 468;N. H. v.Berry Garland,

H. 39473;26 N. Albin v. N. H. 196.Lord,
The raised the admission of thequestion, copiesupon
the of imma-Barstow, is, therefore,of will Henry entirely

so far as the verdict is andterial, concerned,present only
as a matter ofimportant practice.

a in the ecelesiasti-At common the of willlaw, probate
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so far asexecutionas to its onlyconclusivecal courts was
conclu­it isstatute,ourByto property.related personal

and beestate, may provedreal andas to both personalsive
and Butthe willof probate.an authenticated copyby

real estateeither oris effectual to personalno will pass
and in aallowedit has duly provedunless beenhere,

toorState,of this equivalentcourt somethingprobate
has taken Rev. Stat.and allowance place.such approval

517;3 H.v. N.402; Perkins,; Laws Strong157­ Comp.
4 H.124; Noyes Barber,H. v. N.8Hawke,v. N.Poplin

H. 561.v. 6 N.;406­ Farnsworth Briggs,
for the toIt providewas clearly competent legislature

real or should nothere, personal,that pass byproperty
here. In relation to allunless propertywill provedany

the of thetheir territorialwithin jurisdiction, sovereignty
and,is the wellindisputable; by recog­State legislature

the laws of all realnations,nized of propertyprinciples
the of the localto lawscan only provisionspass according

in which it is situate. v. 37Eyre Storer,theof country
cited.and authorities114,N. H.

of the Revised13th section of the 157th chaptertheBy
it is athatLaws provided duly403],Statutes [Comp.

executed thewill,of with formali-authenticated anycopy
State,the laws of this which has beenties byrequired

in a of in ofand allowed court theprobate anyproved
in to theStates, or country, pursuantany foreignUnited
a the of such will,and ofthereof, copy probate may,laws

filed andbe recorded in adecree of thea judge,by
and decree shall have the sameoffice suchhere,probate

inof will this wouldas the such Stateeffect probate
had.have

same thesection of theThe 14th chapter requires judge
of in which there estate onbeof any county mayprobate

such bethe will to decree thatwhich may operate, copies
and whenever shallrecorded,filed be tothey produced

the orexecutor, interested,him aceompa-by any person
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nied anda so filedwrittenby that berequest they may
shallrecorded, if, due no sufficientnotice, objectionupon

be made.
In will and itsorder, that a of athen, copy foreign

in theprobate should titleevidence to showbe competent
devisee itState,to land in thistherein,devised situate
must State, or thatthat the will was in thisappear proved
a else-andauthenticated of the will itsduly probatecopy
where were filed and in inrecorded some officeprobate
this State, to a of the ofpursuant decree probatejudge
to that dueeffect, after notice, inupon application writing
for that purpose.

Neither of the and re­offered thecopies, by plaintiff
ceived the incourt the the defend­by easepresent against
ant’s were within It wasobjection, this rule.competent
not shown either of that the had beenthem willby

inproved State,this or that of will andthecopies its,
inprobate Massachusetts had been and recordedever filed

in probate here,office ofany to a decree thepursuant
ofjudge probate, written andupon therefor,application

after due notice. No such decree could be presumed.
The was to abound show strict withplaintiff compliance
the therequisitions of statute. The were not,copies
therefore, toadmissible show intitle the to theplaintiff

the But,of as weplace cannot thattrespass. perceive
were tocalculated have sort of or influ­they any bearing

ence, to the defendant, the ofprejudicial upon question
actual theand of of the tres­occupation possession place

theat time its and thereto,of commission theirpass prior
admission furnishes no sufficient for set­improper ground

averdict,aside the which is conclusion ofting necessary
law from the of the thatfinding jury upon question.

92­ 28; Winkley Foye,Clementv. 13 N. H. v. N. H.Brooks,
519; H. 247,v. 39N. and authorities.Londonderry,Litchfield

the who tried the causeIt was for top>roper judge
the of todefendant,direct the thejury, objectionagainst



1859.TEEM,DECEMBEE 88

Sprague.Barstow v.

with a answers toreturn, verdict, questionsspecificgeneral
have thesubmitted to them. It been donemight against

and no better illustration of theof bothobjection parties,
inthe this couldof practice respect perhapsadvantages

than is furnished the case. Butbe by presentsuggested,
must andaside,for the verdict have been setit, present

the to the and inconvenience ofparties subjected expense
a new trial. v. 85 N. H.Haverhill, 74,Johnson and au-
thorities.

The taken to the of the courtexceptions proceedings
bethere mustbelow, overruled,being

on theverdict.Judgment


