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uponA deed condition is not a mortgage, unless it is a security for a debt
or a demand in the nature of a debt. If the demand on breach of the

unliquidatedcondition be for damages,would it is not a mortgage.
nevertheless,equity may,ofCourts fromrelieve tbe forfeiture of such

conditions, inas case of other penalties; such being adaptedrelief to
the nature of each case.
deed,A conditioned for support personthe of a in age,old is not a mort-
gage, and the interest of party assignableneither is consentwithout the
of the other.

unless,action by assigneeHo at can be maintained an grantor,law of the
perhaps, there an entrywhere has been actual breach an for condi-and

assignment.tion broken before the

This is a writ of to recover a of lot No.entry, portion
in the second of lots in in11, Littleton, thisrange county,

in thecommenced court of Common andPleas,originally
this court Piea,to nul disseizin.appeal.bybrought

claims under a deedTbe from tbe defendantplaintiff
andGoddard,one Nathan an thereofto assignment by.

Goddard. Tbe deed was in tbe usual of a deed ofform
a condition that if said bis heirs.Annis,withwarranty,

“ and the saidand shall well sufficiently supportassigns,
Goddard,and bis at all timesGoddard, wife,N.N. during

life tbe survivor ofnatural or tbe natural oflives,their
and themin the house of the saidthem, Annis, provide
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medicine, andclothes,meat, drink, nursing,with lodging,
convenient, and suitable forandall other necessarythings

and his la-wifesaid Goddardin thelife,their condition
their andto ability,Annisfor the saidboring according

and shall also withindecease,at theirdecent burialwith
ofGordon, Gordon,wife J.to R.and deliverone year pay

fallGoddard oneand to E.feather bed, goodone good
deed to be void.”bedstead, thisand onetable, goodleaf

“ Know all men theseas follows : bywasThe assigment
in considera-Goddard, named,withinthat N.I,presents,

town of Beth-theone dollar, bytion of the sum of paid
and make over to the said townlehem, do hereby assign

and interest in and to theof Bethlehem all my right
and to the claim ordescribedwithin mortgaged premises,

; to have and todemand secured the within mortgageby
hold the as collateral for the ofsame security payment

forthe amount said town of Bethlehem theexpended by
to the sumwife, Goddard,of N.support my amounting

and forcents,of seven dollars and also thefifty-nine pay-
saidment of sum that be hereaftermay expended byany

Intown the of or wife. wit-for support mymyself
&c.ness,”

of fact there aclaims that as a matter wasThe plaintiff
said, before the as-the ofbreach of condition mortgage

The defendantthe; which pKintemcLenies.signment
and that thewas notinsists that the mortgage assignable,

in the name of themaintained plaintiff,action cannot be
It wasif a before thebreach was assignment.proved

thatshould be ofthat if the court opinionagreed said|
;ordered otheiva nonsuit shall beis invalid,assignment

wise there be a trialshall by jury.

Woods for the defendant.Binghams,
the saidThe in that God-is, substance, N.assignment

asdard and his a settlement inwife, having legal paupers
reliefand the town furnished to themBethlehem, having
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as such to the amount of $7,59, procured Goddard to
thisassign as collateralmortgage for thesecurity repay-

ment of that andsum, further sumsany the town might
so Theexpend. collateral,isassignment themerely gen-
eral all theproperty while in the Itremaining assignor.
is like a or thepawn essence of whichpledge, is the secu-

of somerity debt or engagement; 300;Stor. sec.Bail.,
and when such debt ceases, or for cause does notany
exist, there is no inlonger any special theproperty pledge,
or pawn. v. 21Hayes, N. H. 138.Tufts

In this case the claim made the forby plaintiff repay-
ment of aid isfurnished, fictitious, and has exist-no legal
ence. Charlestownv. 9Hubbard, N. H. 195. can itNor
ever have been valid. The idea of for thetaking security

of a either maderepayment or togift, be ismade, plainly
absurd, and hence no or in the town toproperty right
maintain the action, as a writ of a mort-entry upon

must inbe the namegage of the debt,theparty owning
claim, or secured 13v.right thereby. Bigney Lovejoy,

H. ;N. 247 Southern v. ;5 N. H. 420 Ellison v.Mendum,
11Haniells, IL 274; 169;N. Glass v. 9 H.Ellison, N.

Smith v. ;15 II.Smith, N. 55 Weeksv. 15 N. H. 145.Eaton,
These authorities also that there isshow whenclearly

an of the debt, is,there anassignment ipso facto, assign-
ment of the and an of the mort-mortgage, assignment

otherwise,either deed or without angage, by assignment
of the debt, to thepasses nothing assignee.

2. The that Goddard had secured him and historight
wife this was and not becouldby personal,mortgage

Goddard. It is a that must be ownedassigned by right
him, and he take the of it as andby must benefit agreed,

in no other The relation created the conditionway. by
in the thebetween to it cannot bepartiesmortgage

made either with achanged by any agreement by party
third without the consent of the otherperson, party.

9 201;Flanders v. H. Aldrich v. 25Brooks,N.Lamphear,
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EL 10241;N. v. Me. 292; Beach,Clinton v.Fly, Briggs
Smith,18 Yt. 12115; 437;Beach v. N. EL v.Marston

12 ELCarter, 159; v. 8Clement, 472;N. Clement N. El.
36Cobb, 344;Bunker v. EL v. 36N. Fastman Bachelder,

N. H. 141.

C. Morrison,R. for the plaintiffs.
the terms deed,of the Annis had anBy express assign­

able since was be him hisinterest, orperformance byto.
-r''assigns. ¡v

The is, whether aGoddard, after breach theofquestion
an interest. Ve hadcondition, had heassignable say

such theinterest, whether instrument did orassignable
did not a 1.constitute If it was amortgage. mortgage,

a hisafter breach claim on account of the breach was to a
in theas forcompensation money, damages non-perform-

It aance. is incident to anecessary whethermortgage,
isthe condition for the of or thepayment money, per-

thatformance of some other act, auntilnon-performance,
is to be inforeclosure, and the in-compensated money;

not be a it.strument would without And themortgage
“statute which thatsame ofprovides every conveyance

made the of thelands for ofpurpose paymentsecuring
ofor the other in the con-money, performance any thing

astated,dition thereof is within themortgage, meaning
this also that theact,”of provides “upon performance
the in the of anyacts stated conditionof andmortgage,

all and coststhe of reasonpayment arisingdamages by
condition,the of such suchof non-performance mortgage

ch.Stat., 137, secs. 1be void.” andComp.shall 4. This
isas it seems tostatute, us, conclusive toentirely show

an instrument as thethat such one beforeboth the court
a and that the effect aof isis breach as abovemortgage,

If the result is tostated. a tocompel party receive
waswhen he entitled tomoney, personal services, it is no

inthan hundreds ofmore cases of actionshappens upon
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The in-ofcontracts other than for the money.payment
would not so as create a conditionalbe tojustice great

if be notestate liable to absolute forfeiture the condition
aand when thewholly strictly kept, parties designed

a And,to aside from thesubject redemption.mortgage
the decisions in this and thatstatute, other States show

such a is a and to a redemp-conveyance mortgage, subject
theare,as all and that the death oftion, uponmortgages

the estate to the instead ofadministratormortgagee goes
;•Holmes v. 13 9Fisher,the heirs. N. H. Flanders v.

201;9 H. Dearborn 9Dearborn,N. v. N. H.Lamphear,
2 ;v. N. EL 453 Austin Aus-; Hubbard,117 Hartshorn v.

Hill,242; 11 1420*; Maine, 344;9 Met. ontin, Yt. 27
v. 36Baohelder, 147,84. Eastman H. holds thatMort. N.

;a and inin such a ease there must be foreclosure Center
318,38 N. H. these left unde-Center,v. werequestions

the statute.cided. We rely upon
effect of a was to entitle Goddard to beIf the breach

familiarin this upon princi-compensated money, right,
itand would with thewell be carryples, might assigned,

Daniells,an incident. Ellison v. v.as Rigneypledge
aud casespassim.Lovejoy,

adid not constitute sub-2. If the instrument mortgage,
then theredeemed the ofto be by payment money,ject

the and couldbreach,forfeited Goddardestate was by
whole and histitle,as the assignment,convey having

thatunder is sufficient forseal,was purpose.which
H. in19 N. isCarlton, 487,Hutchins v. directly point.

of theansuit is to compel application prop-The brought
of himself and wife,to the asof supportGoddarderty

The tech-and as the parties stipulated.justice requires,
a the cannottonical recovery by assigneeobjections

prevail.

side.Farr, on the sameBellows$
the court say,8 Gr. “WhereDanbury Noble, 278,1. In v.
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land inis and no separateconveyed mortgage, obligation
is for tbe aof deed ofmoney,given payment quitclaim
and of the land from therelease is sufficientmortgagee,
to histhe and all and interestsmortgage,assign rights

it.” In 6Newman,under Gould v. 239,Mass. the court
held the action must be inthat the name theofbrought

in the nameand not of theassignee, original mortgagee.
So in 13 247,v. N. H. before cited.Lovejoy,JRigney

2. The instrument does not constitute a mortgage,
to redeemed thebe of but thebysubject payment money,

whole estate forfeited the as inbreach,was this case.by
;36 N. H. 147 v.Baehelder, EenryEastman v. 29Twpper,

v. Yt.358; Adams,Yt. 20 and415,DuneUee cases there
cited.

isBell, C. J. It not of landevery conveyance aupon
iscondition which in as aequity regarded mortgage.
ofdefinitions are whereEarly mortgages found, no other

areconditional asconveyances regarded butmortgages,
such as are made for the of a loansecurity of money.
At date we find the equitableanother doctrines as to

extended to all cases where themortgages isconveyance
debt; and the mosta for modernany notionsecurity is

casesthe same doctrines toto whereapply generally, con-
are made as for theditional deeds a security performance

aof contract.
it will be seenBut consideration thatupon this princi-
can havetrue, nogenerally application tople, though any

than ascontracts such theirother by non-performance cre-
indebt, or a demand nature of a debt,ate a theagainst

condition,Wherever the whendelinquent party. broken,
to claim for whatever,rise no or atodamages claimgives

the deed is not tofor beunliquidated damages, regarded^
as ain but conditionalas a atdeedmortgage equity, corny

the of aIt has incidentslaw.mon mortgage toonly a
and the if relieved*extent, alimited courtparty, by of
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from the forfeiture from theequity resulting non-perform-
theance of will not relieved of acondition, be as in cases

however,It is thenot, intended to thatmortgage. say
same of which has led courts of toprinciple justice equity

the reliefestablish of from forfeitures in casesystem the
entitleof will not a to reliefmortgages, party analogous

the ofin cases where the is to amake con-design parties
of The holder of aveyance by way security. mortgage

has been in as a trustee, theequity regarded holding prop-
for his own first; but remain-erty residuesecurity any

suchafter is for of theobtained, benefiting security the.
and in a case of that kind no doubtreasonablegrantor;

can be entertained the arethat of courts ofpowers equity
to afford relief. relief must beample adapt-suitable Such

ed to nature case,the of each and must be as various as
character of the in Thethe contracts question.differing

doto between debtor andrules,of justicesystem adapted
afford-furnish as to the modes ofcreditor, may analogies

are thenot to be whererelief, suitableing they likelybut
the arerelations of different.parties

inThe relief afforded courts of cases ofby equity pen-
ofillustrate the such courts inalties generalmay powers

cases.analogous
ina as our Reviseddefinition ofThe mortgage, given
thanis much other181, sec. broader any(ch. 1),Statutes

“law orthe books of Every convey-in equity.found
themade for the oflands, pay-purpose securingofance

inthe of other thingor performance anyof money,ment
thestated, is a withinthereof mortgageconditionthe

definition wasthis This adopted orig-of act.”meaning
of the courtthe equitable powersa whenat periodinally

the of thebutsettled, jurisdictiongeneralbeen longhad
limited. Thewasa court of extremelyas equitycourt

extend thewas totheof legislature apparentlydesign 'inreliefthe same manyin allowingbyremedies equity
to inresemblancesomecases mortgagesother having
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which was afforded in theequity common case of mort-
The act was and entitled to aremedial, liberalgages.

construction at time,the but is not now equally important.
Since the courts have been invested awith broad jurisdic-

intion there is less motive for the con-equity, extending
struction of this statute to cases not within it.clearly

the character of theNotwithstanding sweeping language
“for theused, of the ofpurpose securing payment money,

or the inother theof conditionperformance any thing
stated,”thereof we think it clear that there must be many

the ofcontracts, which be securedperformance may by
a of which haveland, such thatconveyance peculiarities
the of the law relative to can haveprovisions mortgages

abut if to them.very partial, any application Among
these that which becomes material in thisclasses, case is

the most considerable, the class ofprobably namely, con-^_
;tracts for services those in which one of thepersonal

that he in hiswill, own render cer-parties agrees person,
tain services to another. In cases,such from the nature

the secured,of contract the of one or bothrights the
notdo admit of and theparties assignment, mortgage,

anwhich is but incident to the debt, and cannot be trans-
in connection with it,ferred isexcept necessarily unassign-
eases illustrateable. the naturemay of contractsStrong

once,this class. It was it seemof would from the books,
for ano unusual to with counsel toparty stipulatething
advice,them and makeafford to them securitieslegal pro

isIt said such contracts were usualimpendendo.consilio
men for their services themedical In somebywith year.
instances be found of such contractsof our towns formay

medical treatment of atthe the thispoor day. Clergy-
themen are employed year; shipmasters,by engineers,

skill,of are inand other the samepersons employed way.
The doctor or theminister, orlawyer, shipmaster engi-.

is not bound to render his service oneneer, to toany
;his contract be neither is the otherwhom may assigned

XL. 4VOL.
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ofthe services anybound to acceptcontracting party
contract.an of thewho obtainmayperson assignment

of themade the assentan unless withSuch assignment,
no interest.other conveysparty,

a is made as a forcases where conveyance securityIn
aof contract of this theclass,the performance mortgage

the contract cannotis because be assigned.unassignable,
be as astatute,deed under our mort-The may, regarded

immediate to to some extent.the parties it,betweengage
asas a to claim-regardedcannot be partiesIt mortgage

itand must be found that itas probablying assignees;
that such a cannarrow limitswithin conveyanceis only

even between the im-adeemed mortgage, originabandbe
mediate pai’ties.

are to befor asregardedof contracts supportThe cases
contracts which arethat class of personalwithin"^falling

' unless the terms of the contractlaw assignable,not by
conclusion.to a differentas to leadsuchare

inarethus stated distinctly recognizedThe principles
9 N. H. where201,v. Lamphear,Flanderscase ofthe

of the condition,“But theJ.,C.Parker, says: language
deed,to the indicateof the partiesrelationshipand the

ina trust thewas reposedthere personalthatclearly
him,assumed bya obligationand personalmortgagor,

to third substitutingover persons,he cannotwhich assign
■ of a sonis the case aThis executingin histhem place.”

for hishe to provideof which wasconditionthedeed, by
health,in theirandin sickness duringhonored parents

ifthatis,clause thethelives; and concludingnatural
heirs,his orhimself, administrators,Flanders, bysaid by

seems to&c. Theshall beexecutors, languageprovide,
of theviewa securing perform­selected with particular

it,he fulfil and after thatso ashimself, mightance longby
itAnd wasorheirs, personal representatives.histime by

to transfer thisif has attemptedthethatheld, mortgagor
at leastand nothird longer superintendsto a person,duty
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the due fulfillment it,of itunless beenhas done theby
ofassent the demandants, there has abeen breach of the

condition, which will entitle them to judgment.
In the case of Eastman v. 36Bachelder, N. H. the141,

case of Flanders v. Lamphear was cited and approved;
states,and withJ.,Eastman, theclearness,great legal prin­
to ofeases this class. aciples applicable Bachelder gave

deed of his real to Tasker,estate his son-in-law, theupon
consideration and the condition that he and his wife should
he on the lives,theirsupported Tas­bypremises during

hisker, heirs, administrators;executors and the object
doubt,no to have their and her husbandbeing, daughter

reside with and take of incare them their old Theage.
contract and did not extendwas to thepersonal, assigns
of record,Tasker. was that andIt on so cred­purchasers

not,wereitors advised its nature. Taskerof could there­
thefore, transfer and his norpremises responsibilities,

could his creditors before his decease have himdeprived
of the land, and retained it asBachelder.against They,
well as his must take the thelaud to con­grantees, subject
dition of the deed to on failureBachelder, and, byany

condition,Tasker to that their interest wouldperform
cease. The histo Tasker andcondition, personal repre­

could not be hissentatives, performed by assignees, except
Bachelder’s consent. in redeem theThe toby bill equity

aas in case of was theproperty, bymortgage, brought
aTasker,as of of at salethecomplainant, purchaser right

of his estate his license the courtadministrator, ofby by
of theIt was held that deedprobate. bynothing passed
of the and the could not be maintained.billadministrator,

A doubt was intimated in case Tasker hiswhether, or
administrator had failed condition,to the theyperform

havecould been relieved of the theforfeiture by payment
of a but decided on thatjust wasindemnity; nothing

thatbecause was not involvedpoint, question necessarily
in the case those does occur tobetween It notparties.
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the ordi-be affordedsuch relief not uponus that might
are relieved from otheron which partiesprinciplesnary

penalties.
side ofraised in this case is the otherThe question

There the suit wasin Eastman v. Bachelder.raisedthat
interest. Hereof thethe mortgagor’sbrought by assignee

the Thethe ofit is mortgagee.by assigneebrought
thein cases is same. Thecondition bothnature of the

cited,cases the conditions werediffers. In thelanguage
inferred from thatand it waswithout the word assigns,

to becondition -was exclusively per­that the designed
“ the saidused, Annis,is if AmosHere the wordsonal.
andshall wellhis heirs and sufficiently support,”assigns,

is that the contract wasword itFrom this argued&c.
a nature. So it no wherebe ofto personalnot designed

case that there was relationin the any personalappears
indicate awhichthe parties might per­betweenexisting

to be deter­is acontract; pointbut we think thatsonal
than the mereof the contractthe naturerather bymined
aaid in conclusion.these may formingterms, though

likeis in its nature thepersonal,contractthink thisWe
rules.samethebe byand toothers, governed

theof Bethlehem mort-is the town againstsuitThe by
claimon the that thefoundedofa writ entrygagor;

If the condition of thedeed isthe broken.ofcondition
to thethe plaintiffs,before assignmentbrokendeed was
entered for thedeed hadin the regularlytheand grantee
ithimself,in would seemtitletherevestedandbreach,

sufficient to con-would bethetodeed plaintiffsthethat
and thatthe they mightto property,the titleto themvey

case furnishes evi-But the noaction.thismaintainwell
and it contains noth-breach,of anythe subjectondence

broken. Itconditionfor wouldentryto anyrelativeing
sent abe to trialcase should bythefit thatbe pei’haps

facts;those twoto proveproposetheif plaintiffsjury,
entered.beshoulda nonsuitotherwise
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The to and muchbroken,enter for condition moreright
the of in a broken atcase condition should beright entry
a future time, is an asnot interest. Regardedassignable
a the obtained theirhavemortgage, plaintiffs by assign-
ment no available have nointerest. theyThey debt—
can have no debt of the character set in theup assign-
ment.

Haydock v. Duncan.

A bond upon appeal, byan attorney appellant,executed the in court of the
to,objected bywas because the attorney was not authorized to execute it

formallydeed. It was ratified theby appellant under seal. It was
sufficient,held that the bond was the appealand was sustained.

This was an from a decree of the court ofappeal pro-
forbate this The moved to dismiss thecounty. appellee

because there wasappeal, no sufficient bond upon taking
the Itappeal. that the was theappeared bond bysigned

in court of the was authorizedattorney who notappellant,
to a bond for his instrument undersign principal by any
seal. The was notbond to on other account.objected any
It that before the of thetheappeared entry appeal, appel-

alant executed formal ratification of an instru-bond,the by
ment under seal indorsed it.upon

for theHibbard, that theVe contendappellee. appeal,
been taken without a bond,sufficient must be dis-having

missed. aThe counsel or of asattorney party, merely
is ansuch, not authorized to in the namesign appeal-bond

of his An sealunder isprincipal. authority indispensa-
Theble. must dismissed thebe facts asappeal upon they

stood when the was taken, and before the ratifica-appeal


