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Hatch v. Hart.

It has been in not liablethat,urged argument although
attachment,for the the defendant became liableoriginal

the the for har-by demand of thesubsequent plaintiff
arenesses, But,and his to them ifrefusal deliver weup.

correct in the that the lien of beenview, havingPage
asserted, him a to thevested retain possessiongave right
of the harnesses until that lien satisfied or thewas posses-
sion with, and lien had not satisfied orparted the been
the with as casepossession theparted by Page, distinctly
finds, then the at the time the haddemand,ofplaintiff,
no theto of andharnesses,the of courseright possession
could not be the of the defendantinjured by refusal to

to him what washe not entitled to have.yield
The at the time of theplaintiff having, alleged injury
theto harnesses the defendant, neither the actual orby

ofconstructive but thepossession them, same thenbeing
and still in the of bailee,hands his had,who and still has
a vested to retain themright until the satisfaction hisof
lien thereon, there must be on the verdictjudgment prop-

taken in theerly court thebelow for defendant.
theupon verdict.Judgment

Hatch v. Hart.

Where, estate,in a of portionlease real there is a reservation a theof of
land,crops to upon righthe raised the the andgeneral property to them

landlord,remain in acquiringthe the tenant neither the norownership
same;rightthe possessionto sell the hut the tenant retains ofwhile

lease,them under he has such an as makes him a inthe interest tenant
common, join injuryand in an formust with the landlord action an
to them.

If, however, lease,cropsthe tenant the of the underpossessionabandon the
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therein, relinquishif he assent and furtheror to a sale of his interest
thereto, injuryfor anmay trespassclaim alone maintainthe landlord

sold the of the tenant.cropsto the thus abandoned or assentwith

aside asettingThe admission of is no cause for ver-immaterial evidence
dict.

Hart,Ansel Hatch JesseTrespass, brought by against
23,of Marchfor and two tonstaking away hay,carrying

1858. The in abatement thedefendant non-join-pleaded
thatMiner,der of one as the plaintiff,plaintiff, alleging

at the time the nor atneither of trespass, anyalleged
inhad or has the orsince, any parttime any hay,thing

said Miner,but in common and undivided withthereof,
a&c. this issue was andalive,who is Upon joined,plea

returned for theverdict plaintiff.
that underlease, seal,It the notfollowingwas agreed

andand executed the Miner.was plaintiff'bysigned
“ CHARLES MINER.BETWEEN ANSEL HATCH ANDAGREEMENT

6,Thornton, 1857.April
“ his farmthat the said Hatch has letit rememberedBe

now lives to the said MinerThornton, on,hein which
Miner to oneThe said isone payfor Conditions:year.

the seed for andalso find halftaxes,half the planting
manner,in a husbandlikedo all the work good,sowing,

is to be on theseason. The fodder usedand in good
saidfarm;said the Miner is tothe benefit offarm for

all on said farm thehave half of thatone crops grow
halfdeliver to the said Hatch onealso toyear;ensuing

oats, wheat, beans,corn,of peas,all the rye,of crops
the fod-and other measurable crops, exceptallpotatoes,
manner.out in ais to feedder, prudentwhich he good,

in the house,roomsMiner is to threeThe said occupy
chambers,half thebed-rooms, oneand twothe kitchen

his meatas he needs to secureand as much of the cellar
wool,is half theThe said Miner to haveand vegetables.

buttertheand half the halflambs, calves,and half the
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downthe other half to becows, putis made from thethat
oxen, cows,Hatch;in the said thecondition forgood

Minercalves are to out the saidand be kept bysheep
fod-common stock ofuntil work is on thedone,spring
Theder this season the said Miner.that is raised by

andsaid Hatch reserves to himself the one thirdgarden
of an acre of land.”tillage

car-It in that Miner entered andevidenceappeared
ried on the under said until thefarm, lease,plaintiff’s

1857;last of that the stock remain-December, plaintiffs
ed on the farm; that Miner had no stock to onput
the and carried none Thefarm, there. evi-plaintiff’s
dence tended to that Miner the farmleft the lastprove

December,of and1857, abandoned his under therights
lease, but it was not made a thequestion by plaintiff
whether Miner lost his under the lease abandon-rights by
ment.

inIt evidence that on the secondappeared of Octo-day
ber, 1857, one Smith sued out a writ of attachment against

andMiner, that the officer’sreturn said writ was asupon
follows:

“ Q-raftonss., 5,October 1857.
“I then as theattached, of the within namedproperty

* *Miner,Charles one undivided half of all the hay”
“ insituate the barn now the said Charlesoccupied by

in &c.Miner, Thornton,”
“ Grafton ss., October 31, 1857-

“ said Smith, creditor, Miner,The and debtor, con-having
and thatsented the attachedagreed in the abovegoods
should be sold at auction,action and thepublic proceeds

theretained to that be rendered insatisfy judgment may
suit,said I advertised the said salefor ongoods Thursday,

fifth of November, 1857, at,” &c.,the “and on theday
said fifth of November I sold the same at theday goods,

and atmentioned, auction,time above to theplace public
the inbidder, for set the scheduleforthhighest prices
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whichfromannexed, $80.50,hereto in towhole amounting
sum I a tohave amount ondeducted the paid mortgage

attachment,which were at the time ofsaid subjectgoods
theand bold$15,and and of sale,fees beiogmy charges

hands,net in to$15.50, anysatisfyproceeds, mybeing
of sale:in said suit.execution that issue Chargesmay
on the$2.00; Theselling, property$2.00.advertising,

toa Johnschedule was toannexed subject mortgage
demanded1857,1of October,Barnard. the 15thOn day

theoath, ofBarnard an underaccount,of the said John
said mort-or demand securedamount due on the debt by

washe disclosed that thereand on the same $11daygage,
the sameI have and deducteddue, him,which sum paid

the sale.”out of the ofsum proceeds
on the annexed writ,of attached“Schedule goods

and the forthe names thewith of purchasers, prices
tons of to John Baruardsold: Three haywhich werethey

Barnard, atton of to John;ton, hay $3at $21.00per$7 J
ton, $1.50.”per

that the sheriff’stended to beforeevidence proveThe
in theall the barndivided plaintiff’ssale the officer hay

three1857,farm in excepton the plaintiff’sthat grew
undivided and un-three tonsofficer lefttons; that the

half three tons toMiner’s ofhebecausesold, supposed
the sold to Barnardattachment; that hayfrombe exempt

Barnardthat acceptedof the divided hay;halfonewas
and carriedand the takenthathim, hay,sold tothe hay

attached,theofdefendant, haywasthe partaway by
Barnard.and sold todivided

soldBarnard of the toan hayshowTo acceptance by
declarations ofin evidence theofferedhim, the plaintiff

of thethat the in one partto the plaintiff, hayBarnard
the anotherand thathim hayintobarn belonged (Barnard),

defendantTheto the plaintiff.of the barn belongedpart
but it wasevidence,of thisadmissionthetoobjected

admitted.
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and.trial,theoftheruled,The for purposescourt
theinaniuterestsuchMiuer hadthatinstructed the jury,

lease,the1857,farm in underraised on the plaintiff'shay
offi-thethat ifbutas sustain tbe defendant’s plea;would

alland dividedin the hay,cer attached Miner’s interest
andtons, byputtingthe three separatingexcepthay

sold,if the officerMiner’s; anda asitself certain part
statute,thewithMiner’s and inwith consent compliance

Barnard,toMiner’s,and set asthe so divided aparthay
if thehim,to andif Barnard the soldand accepted hay

ofdefendant wasand theaway parttaken carried byhay
andset sold todivided,the so attached, acceptedapart,hay

notthen the defendant’s wasBarnard, supported,by plea
and for errorand the verdict should be for the plaintiff;

in the of Barnard’sthis and in admissioninstruction,
thesaid to set asidethe defendant moveddeclarations,

verdict.

Stone tbeBurrows, for plaintiff.^

for theClark, defendant.

Bowler, J. Moultonv. and Ladd Robin-Robinson,In v.
H.son, 27 N. which were of550, actions trespass severally

the landlord and anhis tenantbrought by officer,against
for and acut farmtaldng carrying away uponhay belong-

to the while in the oflandlord, the tenant,ing occupation
under a lease which that all the should beprovided crops

divided thebetween landlord and tenant whenequally
harvested, the which to be usedwasexcept hay, equally

the and the thefarm,on or of bestock toproceeds gain
when of,divided it that whenever,was holdendisposed

a lease of either forland, one or one orupon crop, year,
for several the owner of the land ais to receiveyears, part

the of the land in of therent,of lieu contractproductions
and takes effect and theby reservation,ofoperates way

the the owner theshare reserved is of ofalways property
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land, without severance or both of themdelivery, though
be for; that where the reservation is of anmay stipulated

entire theto there the entire islandlord,crop property
in andhim, he alone can an action foralways anybring

the todone to the of the tenantwrong crops, obligation
cultivate and harvest them the nature ofofbeing really
a isservices;contract for that where the reservation of

■ inshare,an undivided the of that share is alwaysproperty
the lessor virtue of his while thereservation,by property

im-the residue is in the tenant virtue of theof byalways
are in com-of and therefore tenantsplied profits, theygrant

a and thedivision,mon of the until upon ordinarycrop
in an to therules of must action forlaw join injuries joint

where the reservation is of thethat,but crops,property;
to be used the thethem, land,or some of upon gen-part

them remains in landlord,and to theeral property right
neither the or to sellthe tenant acquiring ownership right

lease,the of the thethe continuancesame, but, during
have a commonremains becausecommon,possession they

and thethem,interest in the cultivation ofapplication
cultivate, harvest and use the fortenant to cropsagreeing

; in com-and as tenantsthat,common benefit of boththe
must their action formon, ordinarily jointly anythey bring

the commonthus reserved to be used fortoinjury crops
benefit.

considered,cases andThese were carefullyvery fully
have from the of thethe doctrines we opinionand quoted

the authoritiesas arecourt, abundantly supported they by
as theto sustain must be settledthem,cited regarded

law of this State.
inIt is to the facts the presentimpossible distinguish

in eases we have referred,case from those the to which
in far asof so relates to the ofpoint principle, prop-right

and of the theraisederty ownership hay upon plaintiff’s
as theHere, there,farm. was to be on thehay expended

and thelessee;for the benefit of the lessorland joint



TEEM, 1860.JANTTAEY 99

Hatch v. Hart.

remainedthem thereforetoand rightgeneral property
remainedthe tenantin the Whileplaintiff.exclusively

theunderand of thethe farm hay,in the ofpossession
thein ofinterest thehad a commonlease, applicationhe

donefor anand inbenefit,to the trespass injuryhay joint
continued, inait as pleato while this possession against

must have with theabatement, been plaintiff*.joined
to an aban-But finds the evidence tended showthe case

theandhis of the farmdonment hay byof possession
inDecember, ofto the the hayintenant, prior taking

assented1858, that the tenantandMarch,incontroversy
If thein theof his interest hay.a sale the officerto by
underof thehishad haytenant abandoned possession
claimhisif consented toor helease, relinquishthe

thereofto a saleas he must have donethereto, assentingby
andas his the theofficer, general propertyproperty by

hein the mightto the possession plaintiff,right being
alone its removal.well maintain for subsequenttrespass

the had abandoned his of theWhether tenant possession
in his to saleDecember, 1857, or assent itsnot, byhay

a allthe officer virtual of his towas relinquishment right
andlease,the thereof under the thereafter-possession
inwards its vested thethe toright possession plaintiff*

a to thealone. The tenant had hold foronlyright hay
inof it to thethe purposes designatedpurpose applying

in asthe he never had such interest it wouldlease; any
to or an officer to attach it ait,authorize him sell upon

him. in the wasHis interest awrit hay qualifiedagainst
and his of incident to thisone, possession qualifiedright

the inhe to claiminterest. When undertook property
it,of thethe and his plain-hay, relinquished possession

ex-the oftherein himtiff’s of rightright property gave
clusive thereafterwards.possession

therefore,The to the were,instructions sufficientlyjury
the defendant.favorable to
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We are unable to in thewbat view fact whetherperceive
or not Barnard the sold him the offi­accepted tohay by
cer could have been material to the issue raised and tried
between the the inparties abatement. Thepleaupon

materialonly under that issue would seem toquestion
been,have whether the hadtenant, Miner, relinquished

his of the underpossession lease,the before it washay
taken the defendant. Had it material and com­by been

to showpetent Barnard’s it is diffi­of theacceptance hay,
cult to see how it could have been andmore satis­clearly

done than andhis declarations admis­factorily by proving
sions to that effect. But are of thatwedirectly opinion
the entire evidence in ofrelation to Barnard’s acceptance

immaterial,the was and thereforehay improperlywholly
admitted; as we thecannot discover how defendantyet,
can have its itsintroduction,been prejudiced by impi’oper
admission for thefurnishes no cause aside verdict.setting

92; v.Clement v. 13 N. H. 28 H.Brooks, Winkley Foye, N.
;519­ 33 H.N. 171.

views,With these the taken to theexceptions rulings
and of the must be and thereoverruled,courtcharge
must be

the verdict.uponJudgment

Hayward v. Bath.

onimproper partand conduct the ofCharges corruption,of partiality,
highway, byin out a unsustainedcounty laying proof,commissioners

their report.cause settingfurnish no for aside
railroad incorporation, having operation,abinding a railroadA contract

on railroad near the terminusa theirpointto a side track atconstruct
after it shall bea time con-reasonablehighway,of a withinproposed


