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be a sufficient reason ofto be determinedlikely might
itself a man desirewould suchprudent security.why

avail, ifto himself of theThe'creditor surplus,wishing
andin the hands over abovethus trustee’sany, discharg-

his can do seeks toliabilities, so,own as thising plaintiff
that he;of trustee the factdo, virtue the butprocessby

another,in case thanbe to wait onemay obliged longer
determined,the doesof trustee bebefore the mayliability

not affect the principle.
in the case,of theto the partiesagreementAccording

a and disclosure.makeThe trustee must fullfurther
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advantage grantor,ofonly by thegranta be takenA forfeiture of can
inquired collaterally.intoand cannot be

Where, water-power privilege,orgrantused in a of alanguagethefrom
limit purposesto the forthe intention wasisit left doubtful whether

used,used, to theonly quantitythe be courtis orwhich the to bewater
latterfavor the construction.will

carryto runs of stones in agrant quantityof a sufficient of water twoA
;only quantity of to be used but thatgrist-mill,certain limits the water

anymay purpose.be used forquantity

case,an on in which theThis was action the plaintiff
atdefendant,that the use of water histhe bycomplained

totohad the water oper-plaintiff’sfoundry, rightabridged
and hisate carry grist-mill.

the ofMarch, 1792,to town Lan-It thatappeared prior
andof thecaster was premises water-privilegespossessed

whichStoekwell’saboveriver, bridge,on Israel’s situated
side the riverthe north ofand onwater-powerpremises

defend-thenow the plaintiff’sare occupied by grist-mill,
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andNines;a of & M.ant’s and saw-mill S. ~W.foundry,
riverof thethe of the on the south sidepart premises
andAdamsis O. E. Freeman andoccupied by Harvey

7,others, with for various purposes. Maywater-power
the of Lancaster to Emmons Stockwell1792, town gave

atlease, town,a in a vote of theaccordance with passed
in whichthe annual March that theyyear,meeting

andhis heirsStockwell,remised and released to said
ofriver,Israel’s and the town lands on each sideassigns,

river,said Stoekwell’s as far asfrom said river,upbridge,
is for and themills, &e., for'necessary building during
term of his said mill in with goodkeeping good repair,

andattendance, that said shouldStockwellproviding
build or cause to be on ariver,said Israel’sbuilt, good
saw-mill, on or before the first thenDecember,ofday
next; also, within one orshould buildyear thereafter,
cause to be built bolt;a a andwithgood grist-mill, good

twowithin thereafter should build oryears cause to be
that,a ;built and saidgood Stock-fulling-mill, complete

well, his heirs and should onesaw for theassigns, logs,
half which the make in for theboards ormaylogs plank,
inhabitants of said town of Lancaster, they delivering

at said mill-yard.good mill-logs
1792, said8, Stockwell lease the sameMay byconveyed
with the same Brown,Titusto O.premises, provisions,

built the 80, 1802,who saw-mill and Marchgrist-mill.
said Brown to Stockwellquitclaim Ephraimconveyed by
and the and withStockwell saw-millLiberty grist-mill,
the land and and and improve-‘water-privilegesrights,

“ aments, reservation of the of aexcept fulling-privilege
on or at the end saidmill, dam,of thestanding southerly

theto have the at oflow-water,fulling-mill privilege,
next after thestream, 1811,April 3, Libertygrist-mill.”

his undividedto StockwellStockwell conveyed Ephraim
half of the them Brown.to Sep-premises conveyed by

said1, 1817,tember StockwellEphraim conveyed grist-
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mill and and to Melntire.saw-mill Johnprivileges April
said Melntire the saw-15, 1820, conveyed by quitclaim

and itmill, on which to Moses T. Hunt.stood,land
This deed all the aconveysf“ water-privilege except

sufficient of water for two runs of instones saidquantity
and the of the neces-grist-mill, except maintainingright

flume for said Junesary 15, 1822, saidgrist-mill,” ho./
Melntire to theStockwellconveyed Ephraim grist-mill,
and land on which it with so muchstood, of thetogether

Melntire,as the said had reserved inhe,water-privilege
his said deed to Hunt. said16, 1830, StockwellAugust

to the and the landthe onconveyed plaintiff* grist-mill,
bounds,which it metes and andstands, itdescribing by

the as reserved in the deed of Melntire towater-privilege,
and saidHunt, the of watergrist-mill precedencegiving

over the other that had been made andbefore, overgrants
all reserved in said deed.rights

The defendant aclaims to water variousright through
reserve from said Hunt’s title to theconveyances saw-mill

site,and saw-mill and also from a vote of the town of
and otherwise;Lancaster but none of his title deeds were

andintroduced, the of his title do notparticulars appear.
The has, atplaintiff mill,twice rebuilt hisexpense,great

and now has a valuable on the on thegrist-mill premises,
site of the first three runs of stones,grist-mill, containing

suchwith other and machines as modern im-apparatus
provements require.

The defendant contends under the con-that, foregoing
the did not a toveyances, plaintiff acquire prior right

the water as he claims to have. The claims suchplaintiff
and contends that he should theprior have toright, right

asuse much water as it took to two runs of stonescarry
his as it wasmill, 15, he1820, alsoby April contending

hethat now has and wheels whichimproved machinery
with less water than was the old wheelsbygo required

and to the two runs of stones.machinery carry
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It was that the ofagreed lawquestions uponarising
these facts should be that the lawtransferred, arising
thereon ;be settled after which it was thatmight agreed
the case onbe motion of either party,might discharged,
and the cause tried by jury.

Heywood,for the cited v. Fourth N. H.Stateplaintiff,
Turnpike, ;15 N. H. 162 23Fisk,Sewall’s Falls v.Bridge
N. H. 171; 4Tourtelletv. Phelps, 374.Gray

G. C. forWilliams, the defendant.

Sargent, J. It inthe case thatappears 1792,by May,
the town of Lancaster owned andthe land water-power
above Stockwell’s so Israel’scalled, river,onbridge, and
in pursuance of the vote of the town the lease dated May
7, 1792, was This leasegiven. that the lessee,provides
Emmons Stockwell, shall build or cause to be onbuilt
Israel’s river, the aupon premises saw-mill,granted, good
on or before the first next;of December then alsoday
that he withinshall, one from first of De-theyear day

thencember, next, build or cause ato be built good grist-
mill, bolt;with a and also that said Stock-provides

hiswell, heirs and shall saw for the one halfassigns, logs
which the make inlogs boards or for themay inhab-plank,
itants of Lancaster, at saidthey gooddelivering mill-logs

and itmill-yard; that said Stockwell was toappears hold
said andgranted so as he shouldrights privileges long

said mills inkeep with attendance.good repair, good
Emmons Stockwell, the next after the date of hisday

lease, the sameconveyed andpremises, rights privileges,
to Titus O. Brown, who, it would seem, built the saw-mill
and soon after, and infer from thegrist-mill we case that

havethey both been continued the same site everupon
since. The andsawrmill several con-passed bygrist-mill

to Mclntire,John deed ofveyances who, quitclaimby
15,April 1820, andthe saw-mill land on whichconveyed
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“it stood to Moses T. Hunt. This deed all theconveys
a sufficient for two runs ofwater-privilege, except quantity

stones in said and the of maintain-grist-mill, except right
tbe flume for saiding Tbenecessary grist-mill.” plain-

tiff claims under said Mclntire, and owns tbe grist-mill
and tbe land which it and so much of tbeupon stands,

as in biswas reserved said Mclntirewater-privilege by
deed to said Hunt, which was a for twosufficient quantity
runs of stones in said grist-mill.

Tbe defendant bolds or claims under some con-to bold
from said and tbewho tbeveyance Hunt, saw-millbought

tbe tbeto ofwater-power, subject prior plaintiff’sright
ofgrantor, Mclntire, to draw first a sufficient quantity

forwater two runs of in It is con-stones said grist-mill.
tended that this of aor tbe priorapportionment, granting

to tbe is could;void that noright preferencegrist-mill,
tbe town.thus be one under title fromgiven by bolding
show,in norBut there is no evidence the case totending

andis there that tbe conditionsmade, stip-any complaint
in from tbe to betown,ulations contained tbe lease per-

have all beenlessee and bis nottbeformed assigns,by
tbe timetbe mills both built withinIf wereperformed.

forand if tbe have been sawed at tbe halveslogsspecified,
in tbe mill-Lancaster,tbe inhabitants of when furnished

if said in withand mills have been kept good repair,yard,
then tbe bad a to tbeattendance, perfectgrantee rightgood

and could itland and granted, apportionwater-privilege
different and forasbe personsas among manyout pleased,

be andchose,and uses as givedifferentas purposesmany
in tbe man-ormuch preferenceas priorityto one grantee
used, as bein tbe amount to beorwater,tbener of using

couldtown,tbe complain;not evenoue,and nofit,saw
of alluse andbad tbe full enjoymentif eachand grantee

befor,andbe paidand purchasedtbe privilegesrights
andonethat some other purchasednotcould complain

;than beora better privilegefor and enjoyed greaterpaid
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town, thusthelessee fromand of theand the rightpower
asdoubted, socannot longin his beto discriminate grants,

hisalland does actually performhe is able to perform
the town.and duties towardwithengagements

water-of thethisclaimed that apportionmentBut it is
thetothus grist-mill,and the givenpreferencepower,

requiredthe workthe fromsaw-millmay doingprevent
that thisand therefore apportionmentof it theby grant,

be orso, supposethat thisis void. But suppose might
in con-and that,followed,a result hadthat such already

aso used as to givebeenof the water havingsequence
at theruns of stonessufficient for two grist-mill,quantity

andwork,unable to do thethe had been requiredsaw-mill
the townforfeited,that the was therebygrantsuppose

Thisof such forfeiture.could take advantageonly
toof one whostands in the agreedwhodefendant, place

to suchand histook subjectthis rightsapportionment,
cannot to it.objectprior grant,

into collat­a cannot beof inquiredA forfeiture grant
232;5 Mass.Co.,UnionIns. ChesterGlassv.Com.erally.

v.102;16 Mass. Bear River Co.Campv. Dewey,Co.
515;2 R. Rex404;2 Rex v. T.Amory,Gr.Woodman,

244; 367;R. v. 5 H.3 T. State N.Pasmore, Carr,v.
H.369; State v. Fourth N.Somersworth,Pierce v. 10 N. H.

Turnpike, 162; Bridge Fisk,v.15 H. FallsN. Sewall’s
23 H. 171.N.

arises the in Mc-The also whether reservationquestion
Hunt, under the claims,deed to whichIntire’s plaintiff

water and confinesin the use of thethelimits plaintiff
of two runs ofor to theto a runningusethat grist-mill,

in the amount ororin such mill, only quan-stones grist
ren-If the usedhe use.of water ¡ languagetity might

terms of thethe of theit as todered doubtful meaning
confinethe intent was toin this particulargrant —whether

oralone,to a and thatthe use of the water grist-mill,
and meas-indicatereferred to such tomill,whether it only
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ure tlie of water to be andquantity used, the amount of
to bewater-power such case the courtconveyed would—in

lean to the latter ;construction because in it isgeneral
more beneficial to the to aallow latitude ofgrantee
choice in the use he shall make of it, without morebeing
onerous to the and therefore more consistent withgrantor,
the rule ofgeneral construction as to andapplied grants;
also because such construction is themore favorable to
general interests of the enter­community by encouraging

andprise isit betterpublic improvementspromoting
toadapted the and wants' and the ever-­growing changing

of an avarying pursuits active con­Suchcommunity.
struction is best suited to the to hisenable adaptgrantee
works to the of in mechanictheimprovementprogress
arts. A which at one and atime forwater-power partic­
ular is becomepurpose valuable, worthlessvery might
under a of circumstances and a of busi­change change
ness, if it must be confined to the same use. Ash­always

v.ley 18 Pick.Pease, 268; Tourtellot v. 4Phelps, Gray
374; Baker,Blanchard v. 8 253;Gr. v.Johnson 6Rand,

22;N. H. v. 9 N.Whittier Cocheco H. 454.Co.,Manf.
But /the here would seem to indicate that thelanguage
intention was to measure the of water to bemerely quantity
used. The measure theof to iswaterplaintiff’s right
the used to two runs of stones in saidquantity carry grist­

1820,mill on the 15th of when theday April, appor­
tionment was made Mclntire andbetween Hunt. The

that amount to use heplaintiff may appropriate any pleas-­
*defendant;as this heor use in his millagainst may

as runs of stones more than two, as hemany will, pro­
vided he can do so by water-wheelsintroducing improved
and with the of water thusmachinery, quantity granted
him, without the to inright object any quarter.

There therefore, be for themust, plaintiff,judgment
his to be assessed at the trial term ofleaving damages

court;this unless the case should he discharged.


