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v. Atkinson.Atkinson

It in of thewas so in and less thosehands,Caller’s no
plaintiff.

The oftitles, set the nonethen, by plaintiff,up being
them valid the there mustdefendant, beagainst

theJudgment for defendant.

­ \­

v.Atkinson Atkinson.

right homestead,The of married aa to be assignedwoman to to her after
death,her impaired byhusband’s is not her removal from premisesthe

during his life.

the is or in possessionWhether widow is not all or partof of the estate
homestead,in iswhich she entitled to a mayshe maintain a petition for

partition, and have her assigned severalty.estate to her in

made,ademand of necessaryNo homestead is to tobe aenable towidow
petition assignmentmaintain her for the of her homestead interest.

objection homestead,assignmentIt is not a valid to a for the ofpetition a
estate,haspetitioner merely rightthe not an but a inthat the premises.

eorPetition Partition. The Atkin-petitioner, Sally
forth that she is the of Isaacsets widowson, Atkinson,

deceased; that, theirduring intermarriage, they occupied
in inBoseawen,a farm this on which the husbandcounty,

resided at his and which isdecease, described inproperly
inthat,the of the violencepetition; consequence and

her sheill of left her husband andhusband, saidusage
divorce,farm, and commenced him libela foragainst

death;at his since histhat,which was pending decease,
she has from saidbeen prevented reoccupying premises

Atkinson,the is indefendant, whoby Bradley possession,
under a deed of said thatbut sheIsaac, hasclaiming never

released or waived her thereto, and that sheright is
XL.VOL. 17
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thatandof her share of said estate, praysdesirous holding
offsetbe and hermade, homesteadpartition rightmay

to her.
that saiddefendant,The several allegespleas,by (1.)

interestlife,time his an estate orIsaac, at no hadduring
Thatthisin the and on issue is joined;premises, (2.)

of sufficientthe her own without anypetitioner, wrong,
to cohabit withhusband,abandoned her and refusedcause,

fromand abandoned the of saidhim, premisesoccupation
16, the defendantdeath;till his That1857,February (3.)

but thatdid hinder her thenot ofoccupation premises,
she had and in the of abeen, is, large partoccupation

the ofto value over That thethereof, ; and pe-$500 (4.)
titioner never demanded saidofany partition premises,
nor that a homestead her.should be assigned

three lastTo the the demurredpetitionerpleas generally.

Barnard,Pike for the petitioner.if-

Minot for the defendant.Mugridge,g

C. ItBell, J. is that it immaterial whetherwasurged
the was or at hisnot,with her husbandpetitioner living
decease; she was to astill his and herwife, legal right

theremoval fromhomestead could not be Herwaived.
not hercouldher husband’s life depriveduringpremises
afternor his death.of her her continued absenceright,

of thea waiveris inconsistent with the statute to allowIt
homestead without deed.

orstatute,terms of no1,the the section conveyanceBy
aas waiverthe canalienation, alone,husband operateby

aor of the interest. mayrelease wife’s Such conveyance
in thea the actual of whole prem-put stranger occupation

the andhomestead,as aises, wishesagainstoccupied
of the wife. She is bound duties toutmost opposition by

shouldwhich that shehusband,her accompanyrequire
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his has noMm, if he to residence. Shechooses change
effectual his in thatmeans of wishesopposing respect.
He heof her to leave the homesteadcourse,may, compel
has hissold, and, death, she has no means to recoverupon

topossession but recourse If herlegalby proceedings.
ultimate to a homestead would be affected aright by

thusremoval, forced the husband haveher, wouldupon
the to an end to her interestpower when heput pleased,
and the of statute wouldthe be defeated. Ifobject it
would it seem that no merenot, would removal would

as a of heroperate waiver right.
Whether her removal would her after herimpair right,

homestead had to ither,been is notassigned necessary
now to consider.

None of the facts in the second constitutealleged plea
a bar thisto This inarose anotherpetition. question
form, and was andconsidered decided in Atkinsonv. Atkin-
son, 87 N. H. 436.

The that the does not hinder orplea petitionee prevent
the herof homestead the isoccupation im-petitioner,by
material. The of her is to defineobject andapplication
limit her so that she her in seve-partright, may occupy

has an to ask the actionralty. She ofequal theright
court to her share inher,to whether she isassign posses-
sion or not. It would a defence tobe that,good allege

an aby of has beenagreement in factparties, partition
andmade, she inwas under thatpossession partition; but

like that is here. Itpretended would not anothing be
defence that her dower had been her,to and sheassigned
was in it,of its valueeven exceededpossession though

For that this is the whole$500. substanceappears,aught
and effect of this plea.

It has that this is to bebeen as aurged plea regarded
and should be renderedconfession, it thatjudgment upon

wemade;be but think it cannot bepartition asregarded
aotherwise than asconfession,any every whichplea
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a andefence,does set is admission ofnot up impliedgood
a wouldconfession,cause of action.the TJpon judgment

of the otherrendered for thebe petitioner, regardless
can-anbut such admissionuponpleas, implied judgment

there is no other sufficientnot be rendered unless plea.
awhetherThe fourth raises the question, requestplea

ishomestead,demand to a beforerequired filingor assign
the law relativea for an toby analogypetition assignment,

ofAnd find into the action for dower. we anynothing
a is a statutethe statutes to such Itjustify requirement.

inin of it isthe case but notdower, requiredrequirement
seemcase of for It does notother partition.petitionany

toto us be necessary.
sustained,is contended that this cannot beIt petition

isthe homesteadas a for becausepetition partition, right
whileinchoate, and not an estate in themerely premises,

isseizin in fact to aa sustain suchnecessary petition.
8 held93,the case of Brown v. N. H. it wasBrown,In

a whose is a after anthat interest remainderparty, only
alife, cannot maintain forestate for petition partition.

andlittle similitude such a remainderThere is between
andentitles one to immediatean estate which possession,
out,and markedwhich but to be definedrequires nothing

inland. it was helda seizin in fact of the Soto give
a for36 H. thatWhitten, 326, parti-Whitten N. petitionv.

one amaintained whose title iscould not be by onlytion
a After such aneuter for breach of condition.toright

claim of such a wouldmade,had been the petitionerentry
the here.the interest ofresemble petitioner

it that34 H. was held392,in v. N.Moulton,But Norris
was entitled to havean inchoatewidow,the right,having

court of pro-in and that theit to herassigned severalty,
thestatute,had the to makepower, assignmentbate by

of thethe husband died seized whole premises;where
it436,37 H. wasAtkinson,Atkinson v. N. expresslyand .in

for is thethe petition partitionthat proceeding byheld
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Page Ordway.v.

afor widow to obtain anappropriate remedy assignment
of her homestead an of the hus-.right, against assignee
band. This must, bequestion asconsequently, regarded
settled here.

If this a doubt,admitted common lawupon principles,
still, it seems, it would be the of the court toduty allow
the extension of the remedies furnished the law inby

cases, to cases under newanalogous statutes, whicharising
would otherwise be destitute of any appropriate remedy.

Demurrer sustained.

Page Ordway.v.

If the condition of a mortgage is enoughbroad to claims,cover future it
debts,will be construed to apply liabilities,to existing or if the language

construction,does not forbid such and mortgagethe will not be void for
that cause as to existing claims.

The form prescribedof the oath in personalcase of mortgages, precludes
beingtheir made to secure future claims.

requires secured,As the statute the debt or liability intended to be to be
specified in the condition of mortgage,the a general description of all
debts, demands,or all will not be sufficient.

A mortgagee, being called on for an account of the debt or demand secured
by the mortgage, returned a “I followingstatement: consider the

O.,claims or demands to by jointbe secured a mortgage to me and T.
wit,” dates, amounts, &c., notes,to and then stated the of certain with-

out stating held,the onamount due them. —It was that the account was
insufficient.

Trover for certain articles of personal property, brought
Enochby N. G-.Page against Ordway.

The to J. S. andproperty formerly belonged Osgood,
was him to the The conditionby ofmortgaged plaintiff.


