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Baton v. George.

The of the statute must have to furnish todesign been
the creditor or farther than is affordedinformationofficer

the record.by The theusual form of condition states
date and amount of the and tomade,note, whomby
whom, and when and whether orwith withoutpayable,
interest; but the date or the haveamount of note may
been incorrect, from accident,or and maydesign payments
have been made afterward. theAs to such payments
records would afford no as the law does notinformation,

and itrequire, is not the custom that subsequent pay­
ments should of v. 11Crowell,record. Northappear
N. H. 254.

The exact nature theof information to be givenrequired
the is andby from themortgagee apparent object purpose

for which that information is is to enablewhichrequired,
the creditor or officer to make a the exact sumtender of
for which the are andheld under the thusgoods mortgage,
to his attachment. 33 EL410.preserve Gale,v. N.Gilmore

As the account in innot,this case does eithergiven
terms or reasonableby any state the amountimplication,
due the we are of that it is insuf-upon mortgage, opinion
ficient. v. 3Branch, Cush. 575.Sprague

theJudgment defendant.for

George.Eaton v.

A married purchasecontracted alone for thewoman of real estate. The
land,seller executed to her a deed of the describingwarrantee her as the

of George.wife J. The habendum “to herwas useown and behoof
“forever,” statute,and not in the oflanguage the to her sole sepa-and

use,rate free from the interference and control of her husband.” The
at mortgagewife the same time made a of the land to one who ad-

vanced a part money, alone,of the inpurchase her own name without
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plaintiff,the whoassigned tomortgageThe wasjoining her husband.
com-Held, is atmortgage voidthethatbrings his foreclosebill to it. —

law, anybymon statute.and is not saved
sellerdeed of thethethat, mortgage,avoidingIf thebyit heldwere

transaction, not aidit wouldavoided, sameparta of thewould be as
assignee seller.an of theplaintiff,the is notwho

resultingamoney could claimadvanced theparty"Whether the who
case,in ?quaeretrust such a

Equity. G. EatonIn JohnThe was bybill brought
andhis wifeJames and Nancy George,against George

said1856,set of Nancyforth that on the 5th May,day
con-lend her who$1000,Kennard toto J.appliedGeorge

and and she tosented, loaned her the conveyedmoney,
him a to secureHooksett, bounded, &c.,tract of land in

annu-the and interestsum,of her note for thatpayment
her ason wasdemand; partthat thisally, by paidmoney

con-of the same which wasland,of thepurchase money
in Ken-it; 1857,to of thather onveyed May,payment

nard and to theindorsed and this note mortgageassigned
note has and thethat no of the been paid,plaintiff; part

she hasrelease,her to or buthas toplaintiff applied pay
void;isrefused theeither,to do pretending mortgage

in her ownthat the were not to herpremises conveyed
and she had the sameno to withoutright, power convey

her and that she she made thehusband, deed,whenknew,
enforced;that it was for and could not begood nothing,

the isbut to be true.contrary charged
an oath,The bill answer under an account of whatprays

is for a decree ofdue, foreclosure, and for relief.general
The of the that Ken-answer defendants admitsjoint

$910,nard and more, 6, 1856,loaned no aboutNancy May
therefor her for and inter-and she him note $1000gave

; her noteMace,est that this she to H. withmoney paid
in to herMace,for and consideration of$290, it, conveyed

“ andto herdescribed in the to holdbill,the premises
And sheuse and forever.”her heirs to her own behoof
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executed to Kennard the in bill,thedescribedmortgage
and another to himMace to secure her note tomortgage

;of denies that $1000,$290 Kennard loaned her onlybut
; $910,that the note$910 was for but saidgiven thingany

or that the saidwas made to secure butmortgage any thing
$910; admits the indorsement of the andnote, assignment
of the saidKennard to the avers thatmortgage by plaintiff;

at the of said and wasstillNancy, making mortgage,
and the James;is wife of said denies that the note or

is reason said saidcoverture,ofmortgage binding by
James not them;in denies thathaving joined making
the is the deed of them, ;or either of themmortgage pro-
tests that the is not entitled toplaintiff them,recover of
or either of them, the ornote, it;of- andpart saysany
that before the of itit, wasmaking agreedcorruptly

Kennard,between who is thatstill andliving, Nancy,
Kennard should loan her $910, to be in six months,repaid

receive,and should beside lawful and saidinterest, $90,
should $1000;her note for inthatNancy give pursuance,

Kennard lent her and over and&c., $910, reserved $90
;the heinterest,above the whichlawful noteby accepted

that the note was when anddiscredited theindorsed, $90
and interest reserved the note andcent,exceed sixby per
the answer duea deduction from the amount foundprays

andon the of three times said claims the samenote, $90.,
asbenefit if pleaded.

1857,The answer also avers that on the 25th of May,
ofsued out the Judicial Court forthe Supremeplaintiff

ina writ his favorMerrimack,the ofcounty against
heterm, in which demandedthem, 1857,returnable August

a seizin inof said fee andpremises,possession alleging
in which returned and entered atwrit was saidmortgage,
court; the defendants and and theappeared pleaded,

demurred to their and the defendantsplaintiff pleas,
recovered thehim costs of suit considerationagainst by
of said court.
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Ittaken. appearedfiled and evidenceA wasreplication
nonsuit,on andin wasthe answerstatedthe judgment

inis referred to theThe evidencenot on demurrer.
material.it is deemedso far asopinion,

for theStanley,Morrison plaintiff'.

the defendants.forSmith,Clark

athe deed ofC. J. At common law marriedBell,
and notvoid,was voidable.merelywoman ordinarily

293; 205, 232;Bl. Com. Touch. Ela v.Shep. Card,1
19 N. 448.;H. 175­ Mathews v. H.2 Puffer,N.

the land a wifehere, of bemay conveyed byBy usage
“deed of the husband and In order to make athe wife.

of her a husband andestate, wife mustvalid conveyance
same on thetime,far as to at the sameso join convey

and in suitable theto title toboth language passpaper,
2 525;estate.” Elliot v. H.real N. Gordon v.Sleeper,

2 ;H. 402­ Bean,N. v. 25 H. 62.Haywood, N. Un­Flagg
the in the of theless husband wife’sjoins conveyance

made the ofher, the commonland, lawprincipleby
in to some offorce, recentsubject exceptionsremains

525;2 H. 19175, 402,statute. N. H.introduction N.by
62.; 25 N. H.448­

under theThe which claimsplaintiff heremortgage
unlessor it falls within some of theinvalid,is void excep-

made the or can otherwise bestatute,tions distin-by
a afrom the case of deed wifeordinary by alone'.guished

a holdstatute,in wifewhich,cases and dis-by mayThe
her husband,estateher real without are,ofpose (1.)

has his wife for threedesertedthe husband months,When
her and their orchildren,for whenwithout providing any

aare, or, continued,exist if will becomefacts which cause
and the wife is the Eev.divorce, injuredof party. Stat.,

380. the1;sec. Stat. If wifech. of an149, Comp. (2.)
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oralien, citizen of another State, shall reside in this State
six Ib.,months from her husband.successively, separate

4.sec. before the enterIf, into a(3.) marriage, parties
contract in that the wife shall holdwriting, consenting
the orwhole, of her to herany designated part property,
sole and use; 1;Laws of ch. sec.separate 1846, 327,
such contract arecorded like deed of real estate.being
Ib., see. 3. aWhere ofor devise(4.) conveyance, prop-

is made aerty, to towoman,married her sole and separate
freeuse, from the control or interference husband,of her

the deed 3.Ib.,recorded. secs.being 2,
There is no in the inevidence or thesuggestion, plead-

that such state ofings, facts existed in this case asany
would it within either of these Itbring exceptions.
seems that the inprobable mistake this case arose from
an idea that the deed from Mace to Mrs. wouldGeorge
fall within the fourth of ;these classes that madebeing

the wife alone,to without mention of interest of theany
husband, she would have the to it.of Butright dispose
the deed to is the form,her in usual the consideration is

of her,to be received and theacknowledged conveyance
is to her and to her heirs' and herto and their useassigns,
and behoof forever. There is no whichphrase conveys

“idea that thethe wife is to hold for her sole and sepa-
use,rate free from the orcontrol interference of her hus-

band.”
A deed and ofback the same to securemortgage date,

consideration must bethe considered onemoney, as tran­
and if issaction, the avoided on the ofmortgage ground

ofthe former becomes no effect. Roberts v.infancy,
;1 Heath 26West,H. 73­ v. N. H. 199.N.Wiggin,

have not found the sameWe stated in theprinciple
deed of a married awoman,of the andcase mortgage

The asdoctrine,secure the consideration. statedtoback
thev. seems to be thatPuffer,Mathews isin mortgage

“ jn transfera mere as its torespectslaw nullity, power



1860.TEEM,JUNE 263

George.b.Baton

“ isIt andtitle, void,interest orany merelypossession.”
theneither or other act on ofrequires partentry, plea,

the it, others,or whose bemightparty rightsexecuting
included it;”its to and as stated interm's, avoid Mur­by

“v. isray 19 H. 486: There noEmmons, N. authority
for the otherlease, deed,that or contract ofmaintaining
a married has at all.woman Unlike the actany validity
of an which is at his thatinfant, election,voidable only

aof covert is and void from theinoperative begin­feme
and a non estof to annulning, requires only plea factum

it. 1 Bl. Com. 444 2; 175;N. H. Com. Bar. &Dig.,
Q.”Ferm. And it is at allnotyet apparent, independent

of the same not beauthority, why principle might properly
in that case as inapplied the case of infancy.

A covertis of ofto others with-capacity purchasefeme
out the consent of her her husbandhusband, but dis-may

and divest the estate;whole if he neitheragree, but agrees
nor the is But after hisdisagrees, purchase death,good.

her husband shethough thereunto, with-agreed yet may,
out cause waive the andany same, so heralleged, may
heirs also, after theif, decease of her she didhusband, not

to it. Co. a.Litt., 3,agree
The of thepurchase wife thevoidable,being question

whetherbe,would the refusal husband,the theorby by
after hiswife, death, to allow effect to the contem-any

porary not be asmortgage, might aproperly regarded
dissent to the deed made theto wife.

It is not to this becausenecessary pursue theinquiry,
here deedhusband was when the was made,present and

;no dissent theand becauseexpressed here,mortgage
to secure a of the considerationpartthough given actually

was not to the nor to securepaid, given grantor, any part
ifbecause,the consideration and theof deedunpaid;yet

it aid theavoided,to the wife was would not plaintiff.
manis a of that if aIt who has aprinciple equity

is at a saleto a of thatparticular property presentright
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sale,and he the oranother, does not forbidproperty, by
ofnotice his he will to setclaim, not begive permitted

his title or claim hethenp providedagainst purchaser,
was aware of what hiswas had ofdoing; knowledge

or such him oninformation as haverights, putmight
and the had reasonno orinquiry, purchaser knowledge

127;his claim.to Marshall 12 N. H.Pierce,v.suspect
13 H. 510.Peck, 360;v. N. H. v. N.Pierce,Watkins Wells 27

a mis-In this case all seem have acted undertoparties
to haveof the law.taken appearedimpression They

themade,that the asdeeds, wereby prop-supposed they
noto the and that the husbandwife,erty passed acquired

aor interest in and the wife hadit,right consequently
a theto make to securealone, moneyright mortgage

she made the the deed ofwhich In truthwith purchase.
a estate inas it was the lifeMace, made, to husbandgave

wife,and the deed to histo avoid thethe property, right
But have under-he chose. none of the seem toif parties

If thethis. husband were tostood considered be estopped
his the the itwife,set under toto up right conveyance

afford relief to thenot substantial plaintiff,anywould
that the wife’sthere would be no to showsince estoppel

isthereBesides,and no title.void,deed was conveyed
ininterest wasto that husband’sreason thesupposeno

hisconcealed. All the facts on which rightsany way
of allto the view parties.were entirely opendepended

name of onean estate is in the person,"When purchased
time byat theisthe consideration actually paidand

law,ofa resulting trust, implicationis bythereanother,
Blanchard,v.Scobythe money.him who paidfavor ofin

397; v.H.4 N.Brown, Page170; Pritchard v.H.3 N.
;21 H.N. 107­Allenstown,v.; Pembroke8 H. 187­N.Page,

of theaH. 283. If part31 N.Tilton, onlyv.Tebbets
there willthe thirdis so party,bymoney paidpurchase

107;21 H.tanto. N.favor, proin hisa trustbe resulting
283.H.31 N.
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In this case the was loaned Kennard to Mrs.bymoney
to enable her to make the anGeorge, purchase, upon

at the time to be that hevalid,agreement, supposed
was to receive a note and for his Suchsecurity.mortgage
instruments were made and delivered, it turns outbut
that are merethey nullities, of no value Canwhatever.
Kennard now claim that this was in factmoney paid by
him to and that aMace, trust resulted to in thehim prop­

to the share of the so ?erty equal purchase money paid
As the isdoctrine stated in our decisions above cited,
it would seemnot broad to reach thissufficiently case,
but there andare cases, authorities, which would justify

the doctrine in terms. If, astating stronger upon pur­
chase of real theestate, deed is taken in the name of

theone, but consideration is the ofpaid property another,
there will abe trust in favor of the ownerresulting of
the money. 414;sec. 2Bright’s Eq. Mad.Dig. 340, Ch.
113; Ad. 33, 1; 2Eq. 457, sec.(n.) Eq. 1210;Story’s

8see v. 198;H. FootePage N. v. 3Page, Calvin, Johns.
216; Brooks v. 1Dent, Md. 523;Ch. Dec. Bruce v. Rooney,
18 Ill. 167.

such a view of theUpon law we ledmight be to this
result: —Kennard been induced to loan hishaving money
to Mrs. fraud, securities whichby wereGeorge upon void,

title to the didthe not but itmoney stillpass, remained
thehis, when to of thisapplied andpurchase land, so a

in the landtrust resulted to him as owner of the money.
To thisestablish theposition must show thatplaintiff he
was induced to loan his fraud.money by

isFraud not in the Allbill. that isalleged said on the
that thesubject, is, defendant thatpretended when she

note,made the she knew it was forgood butnothing, it
is thethat was true.charged Thecontrary answer and
evidence are silent on the subject.

this state of theUpon and evidence, thepleadings fact
of fraud cannot be found.

18VOL. XL.
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ofit from theinferred, allegationsbePerhaps might
itfraud,and was noanswer, that therethoughthe bill

allcase toa of mistake common allwas parties, they—
Hownote and were valid.that thesupposing mortgage

a to thefar such mistake would avoid negotiationsoperate
claimedloan the so that it could befor the of money,

to Mrs.title the did not George,that the of money pass
of the mostdeserve consideration. Mistake is onemay

know-of relief in If party,common equity. onegrounds
heit,ofmistake,the other’s should take advantageing

366.of a fraud. Jur.Eq.would be Jer.probably guilty
this case itself to the ofus,As question usurypresents

is the and are bothimmaterial; since note mortgage
can found on and ofeither,beinvalid, duenothing justly

no can made.course deduction be
asks must to doThe who be ready equity,party equity

askand it be doubted if a can allowed tobemay party
hea deduction on the of unless avows hisusury,ground

to due.what shall be found to bewillingness honestlypay
300 4;1 Bouv. Inst. 179.Jur.Story’s Eq.

is no to theset in the barThe answerupjudgment
case of nonsuit.record it was aThe showsplaintiff.

nor athe defendant’s pleas,is not an admission ofThat
hadthe beenof another suit. If judgment uponbar

as beis it would conclusive.demurrer, alleged,
dismissed,as it the must bethe case stands billUpon

onleave to amend,the on havemotion,but mayplaintiff,
terms.


