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theall that,are satisfiedbe, uponwethis mayHowever
error innothere wasmentioned,beforegeneral ground

the instructions.
at themust be madeinstructions that the demandThe

thewas bound to deliver prop-where the defendantplace
we takethe viewmaterial, as,is not inasmuch uponerty,
whetherconversion,of the no evidence oflaw, there was

the or not sufficient.demand was was
There bemust, therefore,

the verdict.uponJudgment

Canterbury.v.State

existing highway,an the com-Upon petition straightena to andwiden
missioners, corners, may entirely,in forstraightening departcurves or

distances, highway;short from the old and the fact thatthe route of
the route in four from the limits of the oldplacesnew varied some rods
road, objection.is no

anda a tohighway upon petitionBut cannot laid out widennew be
straighten existingan highway.

stripAn of landexisting highway is if the additionalproperly .widened
is needed and whereany public highway;for use connected thewith
this foradditional land is or in state and conditionput properhas been

continues,widened, ansuch thususe before the road is and itwhile
putandunnecessarily neglectinginformation or indictment for to alter

road,proper repairin be sustained.such could not
strip of landthingif saidanyBut there is to be done before additional

intended, havethe townis fitted for the use for it whichwhich was
sustained,do, if thatmay beneglected to such information or indictment

neglect has been unreasonable.
widened,alter, altera-suchyearsfor after a road is whenneglect to sixA

neglect.necessary, is an unreasonabletion is
circumstances, evidenceneglect,such under suchthere has beenWhen

nuisance,nothere has beenpurposefor of thatprovingoffered the
fromor individualspublicin theany way toinjury, or inconvenience

is inadmissible.neglect,such
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andfiledInformation, for not1859, wideningFebruary,
astraightening public highway.

toOn the trial it athat was presentedappeared petition
the Court of andthe straight-Common Pleas for widening

of an and proceedingsening thereuponexisting highway,
were thehad and ofarendered on reportwasjudgment
road a new1854. thatcommissioners, March, reportBy

distant theabout four rods from existing high-highway,
includedwas laid a of the distanceout forway, portion

in the distance theand remainder of thefor thepetition,
athe addition of stripwas widenedexisting highway by

of land one side of it. Thealong objectedrespondents
that the so far as it torelated the newjudgment, highway,
was was,void, entire,and andwithout authority being
therefore, void as itto the whole matter. But appearing
that the new beenhad built the town andhighway by
used the the ruledcourt that this wasby public, compe-
tent to be submitted to the as evidence of a waiverjury

the ofrespondents to the asby objectionsany judgment
inaforesaid 'the Pleas,Court of Common far as theso re-

of themainder distance if anwas suchconcerned, objec-
tion could be made in case.this

The that thererespondents offered evidence to prove
had nobeen or innuisance, inconvenience,injury any

theto or individuals, from the toway, public neglect
widen the the addition of the ofby stripexisting highway,

asland, commissioners;the the courtreported butby
ruled that the ifliable,were thatrespondents widening

;had not made as be fit for use thebeen so to publicby
and the evidence asoffered, immaterial,therefore rejected
it and admitted that the over whichproved stripbeing

and thatthe road was thewidened was wholly impassable,
it; atown had done verdict wasupon whereuponnothing
the torendered, consent, subjectby respondents,against

on of the court;the aboveexceptions account ofrulings
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and the the case wereof uponlawquestions arising
reserved of whole court.for the determination the

•Minot for the defendants.Mugridge,
widenIs it a andon topetition(1.) competent, straighten

an onto out one distinctlay entirelyexisting highway,
and ? The new wouldseparate certainlyground highway
not in asense be of theany widening existing highway.
See Commonwealthv. Mass. 154. would7 NorCambridge,
it a abutterritorially be newstraightening, highway,

the same In thisthough perhaps purposes.answering
the seemcase notparticular variation may material,very

but the ofinvolved isquestion importance.great
The was forinformation not and(2.) widening straight-

In of it the in theening. support proceedings Court of
Common were in evidence;Pleas offered and werethey

because the wholeindispensable, of the ofquestion duty
the town to andwiden straighten depended entirely upon
them. It was thefor defendantscompetent to show from
those records that the hadcourt no toauthority render
the toit undertook Therender. casesjudgment cited in
the brief the counsel the dofor State notby conflict with
this Petition,See alsoposition. 27 N. H. 343;Griffin’s
Commonwealth 158.v. 7 Mass. TheCambridge, judgment
in the Court Common isof Pleas an and indivis-entirety,

and inible, therefore, if void is void in toto.part,
to the the"With waiver—even if act of theregard town

in wouldthe new bebuilding competent evidencehighway
of a waiver as that itto could not be as topart yet the—

which it refused doremainder, about to anything.
of the inThe court theruling rejecting evidence(3.)

was Boscawen,erroneous. State v. 28proposed N. H. 195,
is in caseIn that the evidencedirectly point. proposed
was to there no nuisance to theshow that was frompublic
a out.of the whole laid But inneglect thishighway

thecase evidence to thatwas offered show there was no
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a of a narrow on onefromnuisance merely stripneglect
in use theof an public.side highway, already byexisting

are fit forthe in this Stateindeed offew highwaysVery
the liabletowns, therefore,in width. Aretheir wholeuse

ofa sufficientfines,and portionto indictments although
the convenience of thefor reasonablewidth, public,the

? inThe the informa-be in order allegationmay proper
is andnuisance,” material,&c.,“to the commontion,

inthe the court below,he But ofmust rulingproved.
in effect render allthe evidence was toproposed,rejecting

immaterial.on thatevidence point

for the State.Everett, Solicitor),E. ChandlerW. (with
for the incommissioners, wideningwas competent1. It

add,in to forthe question,highwayand straightening
Such isnew described. powerthe highwaythat purpose,

itand without theor decision,no statutebyforbidden
Aa is very inadequate.straighten highwaytoauthority

without some newtakingbe straightenedcannotcurve
out ofcommissionersif the may go partlyandterritory,

?is the limit If theyto be maywhatold highway,the
track, rods,the old four andout of they mayinchesfourgo

the court are to set theand not limit.commissionersthe
cannot in thisdefendants takeproceedingtheBut2.

thedefect, becausethe judgment,of alleged (1.)advantage
the cannot be thushighway,and straighteningwidening

the inbecause judgment,impeached; any(2.)collaterally
added,as to the andpart improperlyis voidevent, only

to buildfor which thethe part neglectingas tovalid
and thetrial; because defend-are upon (3.)defendants

havethe becomeillegal portion,allegedbuildingants, by
intheir form ofanyobjectionmaking pro-fromestopped

settleauthorities theseconclusivelyfollowingThecess.
128;H.35 Statev. Richmond,v. N.Landaff,Whitepoints:

3 445;v. Met.232; Weiher,Commomoealth StateH.N.26
38 H. 314.N.~Weare,v.
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8. as theThe immaterialcourt properly rejected,
of theevidence The extentoffered the defendants.by

rule in it231,v. H. that mustis,State 28Boscawen, N.
that the withoutappear new is impassablehighway being

made, and in condition theactually wrought put byupon
labor of the the idea sametown, that thenegative—to

have been in its condition. Themay naturalpassable
“in a casesuch there was neces-question is, whether any

of in order newsity that the road bemaking,” may passa-
“ble, and not whether there was ofany necessity laying”

the innew road the first Ininstance. this case the court,
the decidedhad thatupon out, the oflayingoriginal strip

land was to the The evidence showednecessary highway.
it to andbe the indefendants, theimpassable; offering
evidence in to overquestion, proposed literally try again
a in andinvolved thequestion conclusively byadjudged

out.original laying

TheJ. Eevised StatutesSargent, 49, sec­(chapter
selectmention authorize of towns,1) upon topetition,

out new or widento andlay any highway, straighten any
within their town, &e.; andexisting highway by chapter

isthe of Common Pleas50 Court invested with the same
in certain cases. There apowers being distinction made

in the law between out new andlaying widen­highways
ones, theand is raiseding straightening existing question

to isthis as where the line tocase, be drawn betweenby
them; it is well settled that,for aalthough upon petition

selectmenfor a andnew commissionershighway, may lay
new,out a in and in over and anroad exist­part part upon

v. 35 N. H.ing [Hopkinton Winship, 209, andhighway
it wouldcases not be ayet competent,cited], upon peti­

to undertakefor a totion new widen anhighway, merely
new; if,andpartold one without such alaying any upon

should be a athere such widen­report disclosingpetition,
court not have tojurisdictionthe might renderonly,ing
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a valid So a andto widenjudgment. upon petition
an ifstraighten selectmen or commis-existing highway;

sioners should out an new road from onelay entirely
terminus to the other, without the existingintersecting

at and thesehighway any point, factsintervening appeared
in the no valid could renderedreport, judgment beperhaps

it. "Whether theupon new as aanswerhighway might
old,substitute for the so that the latter be discon-might

tinued or not, not, under our astatute, be conclu-might
sive test. But the here raisedquestion is, whether, upon
a to widen andpetition anstraighten existing highway,
the selectmen or commissioners all theat from-may vary
line of the old ? That take such addi-highway they may
tional width of land either is thereneeded,side asupon

becan no doubt. But this could under thedothey pro-
vision for alone. And can dowidening they anything

under theirmore to than to orpower straighten, remedy
lessen those curves that exist in asit, far asslight they

the additional width -of landby onemay, taking upon
the theside or other of as shall bestexisting highway,

that think andWe thatobject?accomplish they may,
has a anword andthe straighten applicationmeaning

and more extensive than the mere ofbroader widening
think theWethe way. they may straighten existing

inoff short and thatcurves, mayby cutting wayhighway
from the route of the old road. And whatentirelyvary

in this case is no means sufficient to show thatbyappears
done the commissioners here could notwaswhat by prop-

and be done the to widenupon petitionerly legitimately
That the line of the roadand was varied instraighten.

four or even more than that from the linerods, ofplaces
old would not showthe suchnecessarilyhighway, any

aof new as could not takehighwaylaying properly place
this petition.upon

In Massachusetts their statute authorized theformerly
“ to out to turn alterroads,new or orcourt lay county
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under statutemade,old whichroads,” &c.,on application
or ana to turn alter oldheld, that,it was upon petition

route,make the oldthe court turns fromroad, might any
in over newin it,or alterations places whollypassing

at a dis­the old route considerableand leavingground,
out a newthis was notthattance, laying highway,yet
used in the statute.asof that termwithin the meaning

made inalterations weresuchheld that whenalsoThey
the thiscourt,and established byan existing highway,

of thea discontinuance partin law asalone operated
the committeecase, locatingwhereAnd in onealtered.

for, but recom­the alteration prayedin favor ofreported
should not bealtered dis­road thusoldmended that the

onrendered thatwascontinued, report,and judgment
;these and itto quash proceedingscertiorariwas brought

in law was vir­of thiseffect judgmentthat thewas held
hadnone beenroad, wherea new peti­outtotually lay

were Common­quashed.theand proceedingstioned for,
406; v.3 Mass. Commowealth Cam­wealthv. Westborough, ­

158.7 Mass.bridge,
as the from theso oldstatute, departuresour longBy

the offor theare purposeroute evidently straightening
are not of considerableand length,veryexisting highway,

like this.a But shouldupon petitionbethey may proper
tosuch, be be laidattempteda new evidentlyhighway,

andto widen then theonly,a straightenout petitionupon
action of theexceeded, and the court isisjurisdiction

or at least voidable.void,
facts in this case dosettled that the stated notHaving

alaid,road and more thanshow new properany nothing
an under the statute,of existing highwaystraightening

the of waiverto considerit becomes unnecessary question
in the case.raised

the other as ofto the theadmissibilityUpon question,
evidence if the there wouldoffered, case,we understand

no The seems tofirst,seem to be doubt. case at beitself,
XL. 21VOL.
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If it means thata construction.of doublesusceptible
that,was, the ofof the court below wideningthe ruling

in must have been madeat the sothe road questionplace
land here must haveadditional of takenthe stripthat

a and made suitable forroad-bed,intobeen converted
had been done that thetravel; and because this not

and sufficientliable,was however goodtown necessarily
then thebeen,track havethe old traveled wasmay ruling

there various usesbecause wereundoubtedly wrong,
have needed for beside a road-this land beenthat may

that aIt becomes road shouldbed. necessaryfrequently
forin our thetowns,be widened country merely purpose

a fence on side back,wall or one further soof removing
in itthe snow winter from over intoas to prevent drifting

track.the traveled are sometimesand across Highways
inat certain order to furnish the materials,pointswidened

and with whichstone,as tosuch hard-pan, repairgravel,
the land taken never,when additional wasroad-bed,the

neededof or for a road-bed or trav-it,any designedpart
and never taken for suchtrack, waseled any purpose.

that should be doneBut it be necessarymight something
in fitorder to it for the uses for which ittown,theby

forIf the here was thewas widening purposedesigned.
aback stone-wall or to thefence,of throwing prevent

track, then the wallinto the traveled orsnow drifting
line. If itmoved back the new wasfence must be upon

thenroad-bed,materials to theto furnishwidened repair
need removed in order to makeor fence to bea wall might

for it was needed to'for the whichaccessible purposesit
thentrack,and if it needed a traveledused; was forbe

and for thein conditionit must be worked put proper
to over it.travel needing pass

cagefinds that this of added to theland,theNow strip
the washere, commissioners,old road by wholly impassa-

that if this land needed thenroad-bed,so was for theble,
thatcase the or thethe negatives possibilitypresumption
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it had been made it laid or that it was inout,before was
such a state as to be sufficient for such use without the
town it. 28State v.upon Canterbury,any thingdoing
N. H. 226. If this additional land neededwas for any
other such as the of a wall or fence,purpose, removing
or other obstruction, then the case finds that this had not

thedone;been for court ruled that the wererespondents
if thatliable, had not been made asso to be fitwidening

for use the If it had been made fit useforby public. by
the whatever that use havepublic, then ofmay been,
course the case theby would not berespondents liable.
The mustcase, therefore, be understood to find that this

of land was not fit for the use forstrip which it was de-
the commissioners. Itsigned by also the offerappears, by

of the inrespondents themselves, thisproposing testimony,
that the town had to widen theneglected existing high-

the addition thisof ofway by and the caseland,strip
also finds that the town had done it.nothing upon

The ascase, then, we understand findsit, that this
additional of land here was not fitstrip for public use,
whatever use it have for;beenmay but thatdesigned

must be done to fit it for use,suchsomething and that
done,this whatever be,it had not beensomething, may

and after sixthat, too, some hadyears after thepassed
was rendered thejudgment theupon report widening

“is anroad. This information the town for un-against
andto alter” inreasonably aneglecting put good repair

which has been widened andhighway straightened therein,
the second cause infounded 1section ofupon assigned

Statutes, for58, Bevised which towns bechapter may
fined. the facts stated in theUpon case, thethen, only

for the was, whether the town hadquestion jury unreason-
to do which wasbly neglected something, to benecessary

in order to fit this ofdone new the forportion highway
use and itthe for which was Butpurpose itdesigned.

in H.State v. 22settled, 588,was N. that it fol-Landaff,
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lowed as a law,conclusion of facts notupon making nearly
as a case as those here that themake,strong presented
town had If the town had thusunreasonably neglected.

in the case before it would be aus,unreasonably neglected
conclusion of law that it was the nuisance,to andpublic
an to circumstances,offer under such that thereprove,
had nuisance,been no would an&c., be offer tosimply

an nuisance;that admitted nuisance awas not thatprove
the statute makes a inwhat nuisance was not fact so.

If there was no nuisance in the town toneglecting
alter this so as to fit inroad, use,it for sixpublic years,
there never would and the offer of thebe,probably respond-
ents would be to inthat no thesubstantially prove change

here was ever which could havehighway necessary, only
evidence tobeen be submitted to the commission-proper

road; but,ers who widened the after settled,have oncethey
the of the of this wouldquestion public necessity change
not be inafterwards like this.competent any proceeding

There must be, therefore,
the verdict.Judgment upon

Clough.Sanborn v.

“partitionA committee to make of land tbeknown as Thomas Clough
heirs,purchase,” between set off to asNo. 7 Beginningfollows: at the

“corner,south-east and running north to the south-east corner of the
lot, 70;fourth division No. westerly,thence on the divisional line

lot,said andpurchasebetween said so far as to seventy-sixmake rods
corner,directly stones;”from to a south,west said stake and thence

&c.; and to BeginningNo. 8 as atfollows: the cornersouth-west of
7, north, &c., stones,No. thence saidto stake and as “the north-west

7;corner of share westerly,No. thence on the line of said purchase, to
&c.,the one hundred southerly,acre lot No. 3 then and made report

“accordingly. Held, phrase,that the so as tofar make seventy-six rods—
directly corner,”west from said has reference rather to the ofwidth

7, end, stones,lot at the north than to the location of the stake and and
line,that said stake must be in divisionalsaid its directionwhatever


