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$6,000 in he did under-Concord,that raised notshould be
stand that the be fulfilledcondition would by subscriptions

neverthe shouldof residents of whichConcord plaintiff
collect, collect,to and which it shouldor intendorexpect

shouldbe at the of the subscriptionstimeagreed making
meansnot be the term “raised”collected. Whether

“subscribed,” the amount of sub-or “paid,” Coming’s
thewas not raised in withinConcord, meaningscription

of the as To thatterm, used Prescott.by say Corning
to to that iswas able and liable is formsaylegally pay,

A is notand unessential. creditorsufficient, substance
him,a of his fraudulent asdebtor,bound deed toby

the form of the beconveyance may unexception-although
hisable, and the debtor have conveyedmayalthough

his re-consideration, topowerwithout beyondproperty,
if his hold it. Ifit, chooses tocover Corninggrantee

in casehave thecould not avoided plain-paymentlegally
facthad enforce that would not con-tiff toattempted it,

hedefendant,the of the butrights inquireclude may
intended to be whatwaswhether subscriptionComing’s

to be a dif-or it was intendedit whether' veryappeared,
ferent thing.

athe unless the elects trialdefendant, plaintiffJudgment for
byjury.

Company.Fire-InsuranceMutualv. UnionClark

on ofpartor concealment themisrepresentationhas abeenthereWhether
in relation to facts ma-upon his property,insuranceprocuringpersona

risk, jury,for the and is forinquirymatter ofproperthe istoterial
determine.tothem

provide personthat thecompanyan insuranceby-lawsthe ofAlthough
ofagentthe the applicant,the shall besurvey propertyoftaking the

also,companythe and asagentconsidered of theperson is stillsuchyet
by hisare bound acts.companythesuch
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term,This cause came on at thefor trial February
fol-1860, in this facts thethewhen,county, upon proved,

case made:lowing was
The action Clarkwas Jonathanassumpsit, bybrought

aonagainst the TJnion Mutual Fire-Insurance Company,
theof ininsurance datedpolicy 1853,1, insuring,August

second class the theof defendant company, plaintiff’s
ell, and situated in Man-dwelling-house, out-building,

chester, the charterNew-Hampshire; policy, application,
and of theby-laws case.being part

The defence was and concealmentmisrepresentation by
the theplaintiff risk,of facts material to the concerning
situation and theof the andinsured,occupancy buildings

theThesurrounding buildings. byapplication, signed
“contained theplaintiff, The bewillapplicantfollowing:

holden for the correctness of his answer-application, by
the followinging interrogatories:

“ Relative as ifdistance;to otherposition buildings;
less rods,than six and for what purpose occupied.

;a“East, feet, east, feet,eight thirty-twodwelling-house
another house. and a similar"West, isnearly adjoining,

a atenement; next street. ofwest North out-building
itstreet, South,and across street about sixtybuildings.

feet.”
“ and theWho owns and foroccupies whatbuildings,

?purpose
“ owns; asThe tenants.”byapplicant dwellings
“And to andI covenant and with said com-hereby agree

is athat the correct of thepany, foregoing description
and insured,to be so far asbuildings property requested

on the same in;the risk case ofand,regards insurance,
I hold bound actthe of and thebymyself incorporation

annexed toby-laws my policy.”
It that and after thebefore, time,at theappeared appli-

cation was and the insurance theeffected, build-signed
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a dwelling-insured wereof the propertyings easterly
in whichahouse, stable,anddistant,feet liveryeight
feet dis-about horses were kept, twenty-fivetwenty-three

;tant that were athe dwelling-housebuildings westerly
a twenty-fivethirty-six bynearly paint shop,adjoining,

and occu-usedfeet, two both storiesstories high, being
men,to fifteenfor from twelve forty-fivebypied painting
from,feet thethat distantdistant; prop-feet and forty-five

a storieswas twoinsured thereerty carpenter’s shop, high,
men,six forboth stories used from toby eightbeing

work; and that theand joiners’ outbuildingcarpenters’
insured as a in fromstories,was bothoccupied byshop,

to ten for shoes.men,one making
theThe defendants the court to instructrequested jury

stable,that the existence of the shoe-shop, paint-livery
and taken in connection with theshop carpenters’ shop,

in the and articles 8 and 17representations application,
law,the as of materialwas,of defendants’ matterby-laws,

theto risk.
the but did in-The refused so to instructcourt jury,

struct them that evidence the shoe-shop,the concerning
the and -wasshop,the stable, carpenters’livery paint-shop

mis-statementthem offor to consider theupon question
in his of factstheconcealment plaintiff,or by application,

andand that whether saidrisk, shopsmaterial to the
a of factrisk,increased the wasstable materially question

them to determine.for
insurance tohe forThe testified that appliedplaintiff

Concord;atdefendants,an theLancaster,one ofagent
aas shoe-wastold him that the occupiedout-building

his own or; not describethat he couldshop particularly
he to Lancas-; that paythe surrounding agreedbuildings

for to Manchester and the necessaryter going making
hea which supposedblanksurvey; application,signed

out that he receivedLancaster,was afterward filled andby
in themail. The to thehis answersjiolicy questionsby
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are in the of whoapplication Lancaster,hand-writing
the assigned application surveyor.

The coui’t instructed the that if hadLancasterjury,
risk,of the facts in to thematerialknowledge question,

the defendants were with the samechargeable knowledge,
and were set a or con-to misrepresentationestopped up

defence;a needcealment such facts as that Lancasterof
not of suchbe to have hadproved personal knowledge

of thefacts from his with or examinationacquaintance
sourcethat derived frombutpremises, anyknowledge

andwould be that if found such knowl-sufficient, they
return a the notwith-verdict foredge they might plaintiff,

article the17 of defendants’standing by-laws.
Articles 8 and of the as follows :17 wereby-laws
Article 8. The insured saidproperty by Company

shall be divided into four classes, viz.:
The houses,First shall consist of farm andClass barns

their and other deemedcontents, not moreany property
hazardous, and shall insured for a term notbe exceeding
six years.

The SecondClass shall consist of barnsdwelling-houses,
and their in and and shallcontents, towns bemilages,
insured for a term not sixexceeding years.

stores, merchandise,The Third shall consist ofClass
acade-houses, churches,public public boarding-houses,

harness and trunk-makers’mies, school-houses, saddle,
tanneries is book-no steamshops, bridges,(where used),

workers, hatters, shoe-binderies, tin-plateprinting-offices,
and andshoe-stock, other not deemedshops any property

the directors more and shall be insured forhazardous,by
a term not three years.exceeding

The Fourth shall consist of machine ironClass shops,
foundries, turn-cabinet, carvers’,carpenters’, coopers’,
ers’, and wood andiron workers’wheelwrights’, shops gen-

boat-builders’, musical instrument makers’ anderally;
chand-and tallowbakers’,painters’ shops livery-stables;
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lers’, and sail-makers’ orsoap-boilers’ buildings;shops
andsaw, flour, lath,grist, clapboard, shingle, sugar-box,

ishouses, tanneries steamfulling-mills; dye used);(where
oil, button, factories;chair and lastcomb, cotton, woolen,
worsted, silk and linen orfactories, wood, cut,standing
builders’ risks, foundries,iron machine and ironshops
where steam is andused, of otherpower any property
that the directors deem to include in thismay proper

andclass, shall be insured afor term not threeexceeding
years.

Article 17. The for insurance shall make aapplicant
true of therepresentation situation of the onproperty
which he so farrequests insurance, as theconcerns risk
and the value thereof, and of his title and interest therein.
And in case the is madeapplication anthrough agent,
the shallapplicant be held liable for the ofrepresentation
such agent.

A verdict returned thebeing against defendants, they
moved to set aside the for insame, error the foregoing

and instructions.rulings

Foster, for theGeorge defendants, referred to the$
authorities to sustain theirfollowing of defence:points

Boardman v. M.New-Hampshire F. I. 20 551;H.Co., N.
Marshall v. ColumbianM. F. I. Co., ;27 N. H. 157 Lowell
v. Middlesex M. I.F. 8Co., 127;Cush. v. Che-Jennings

M. F. I. 2 75;Den.Co., Gatesv.nango Madison M. I.Co. F.
8Co., 73;Barb. and the charter and of the com-by-laws

and the of thepany, policy plaintiff.

F.W. on theChandler, same side, also cited and com-
mented the cases:upon Patten v. Merchants’following
and Farmers’ M. F. I. 38Co.-, ;N. EL 338 v. Mer-Campbell
chants’and Farmers’ Ins. Co., 37 N. EL 35.

Bellows,for the 4Kittredge referred to Barb.plaintiff,<f-
2624 9; 191;Barb. Corns.43 6; ; ;469 2Seld. Ohio 452
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20 N. & Am. onH. there cited;cases557, and. Ang.
secs. Farmers’470; v. andCorp., 335, Campbell Merchants’

Ins. Com-17 ofCo., 624;37 11 Article35;N. II. Barb.
pany’s by-laws.

inNesmith, J.* and questionThe importantleading
suchthis ease ofis, whether the has beenplaintiff guilty

his insur-inconcealment,ormisrepresentation procuring
asance, will avoid his policy.

“ insurance,to ofthe lawMisrepresentation, according
untrue,is the isstatement of as whichfact,something,

anduntrue,and which the beassured states it toknowing
deceive;with the intent or he statesto which positively

ahas ten-as nottrue, true,it to be and whichknowing
materialfact casemislead;to such in eitherdency being

“ intentionalthe the andto risk.” Concealment is designed
therisk, whichfact,of material to thewithholding any

communicate;inassured and faith tohonesty good ought
ofand fact ormaterial,is theany ignoranceknowledge

in thewhich would aninfluence insurer makingnaturally
and charactercontract at in theall, or degreeestimating

risk,the “Allof or in rate of repre-the insurance.”fixing
contract,sentations of thewhich enter into the essence

wouldit;and which to the foundation of whatevergo lay
thecause or theto accept application,company reject

Ins. Co.,should be stated.” Lockes. North-Americantruly
97; 114.13 Mass. v. Ins. 8 Met.Co.,Houghton Manf.

aThe of a or factmade,materiality representation
concealed the is a the toinsured, forby question jury

20 N.determine. Ins. H.New-Hampshire Co.,Boardman v.
and cases River Ins.551, cited;there Daniels Hudsonv.
12 Cush.Co., 416.

a aThe distinction andbetween representa-warranty
ininsured,as made is well considered thistion, theby

* Bellows, J., did not sit.
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last iscase. tends the risk,Whatever also to increase
also a Merchants’of fact for the Gambellv.question jury.
and Farmers’ Mut. Ins. 12 169.Co., Cush.

are areThere which hold wherecases that, inquiries
not andthe its as to titleput or theby company agents,
situation of the toandinsured,property appearsnothing
show that fraud was atheby insui’ed, suppres­designed
sion of facts not v.will make void Fletcherthe policy.
Commonwealth Co., 419;Ins. 18 Pick. Merchants’Green v.
Ins. 10 Pick. 402.Co.,

The uscase'before finds that the toplaintiff applied
Lancaster, the of the defendants, for the insuranceagent
of his at Manchester. The then atproperty wereparties
Concord. The hisLancaster out-informed thatplaintiff

was ;as a that he could notoccupiedbuilding shoe-shop
describe his or build-particularly own the surrounding

; that he to to Man-Lancaster forings agreed pay going
to make thechester, Thenecessary suxwey. plaintiff

the blank which tosigned afterwardapplication, appeared
Lancaster;have been filled out Lancaster aby procured

founded said so and for-made,policy, upon application
to thewarded it mail and the receivedby plaintiff, plaintiff

it, it as incorrect alluponrelying particulars.
In Marshall 157,v. Ins. 27 H. it wasCo.,Columbian N.

that whereheld, the taken thewasapplication by agent
of the and he awareis of the facts material tocompany,
the but arerisk, which not set in theforth application,
the bewill and that,withcompany charged knowledge,
under such ancircumstances, unintentional concealment
or will not make void themisrepresentation policy.

statute law confirmsOur the same thatprinciple, appli-
taken thecations, of intheby thisagents companies

shall not voidState, be reason error,of mistakeby any
or itunless shall haveto beenmisrepresentation, appear

and 1855,made. Laws of ch.intentionally fraudulently
6.sec. The1662, evident and intentobject of this statute
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seems to have been that our insurance shouldcompanies
be bound the of and fairfaithby dealingprinciples good
with their insured, and should not be topermitted repu-
diate the acts and contracts of their own authorized agents,
but should in of manifestthem,be bound casesby except
fraud and imposition.

athe have receivedLancasterAlthough agent may
thetrust of his withspecial virtue plain-by engagements

tiff’, hiswe think did not absolve him fromyet this
him. Into the thatresponsibility company employed

histhis case fromthe of the receivedirectors company
hands the the as theirofapplication plaintiff, byprepared

aand it is what to beagent, accompanied by purports
these,of in examinethesurvey writing. Theybuildings,

determine the risk,extent and nature of theupon assign
andthereof,it to its the amountclass,appropriate graduate

to have beennote,fill the which is assumedup premium
out,isin The madethe blank. policysigned by plaintiff

and thethe delivered tosigned by officers, plaintiff by
here at-the Under the circumstances disclosedagent.

for orwe see nocase, blame,this roomtending imputing
His faultto theor fraud plaintiff. onlynegligence,

in the experiencein confidence ability,appears placing
the defendants.a trusted of Byand of agentintegrity

of the Lan-defendants,the or authoritypermission express
to take ofwas with the power applicationscaster clothed

their He was constantlyinsurance for employedcompany.
to for the plaintiff,for he undertook doto do others what
and assent.defendant’s knowledgeand with the presumed

best knewthose whotherefore,see reason,We no why
the conse-of should not bearit,or hishis wantcapacity,

thehis acts. Again, admittingofquences negligent
oftheto stand on grounddefendantsand theplaintiff

suffer,mustone of them throughandinnocent persons,
twoone ofthat, wherethe maxim of law,forcethe of

orthe fraud,suffer by negligencemustinnocent persons
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amisconduct third,of who that soenabled tothey person
act theto be sufferers.ought

the anof insurance makeby-lawsAlthough company
the the inperson its thebehalf oftaking survey agent
the he is thestill of theapplicant, also,agent company
and the are bound his acts.company & Am.by Ang.
on 20Ins., 470;sec. Barb. 468; Masters v. Madison Co.
Mut. Ins. Co.,11 Barb. 624.

Where an for insurance wasapplication made theby
of theagent who to in itcompany, neglects incorporate

a fact essential theto of the and whichvalidity policy,
he has the he would sopromised applicant incorporate,
the are to suchset as aomissioncompany estopped up
defence in an theaction on v.Kelley Troy Firepolicy.
Ins. 8 Wis. 254.Co.,

The case Merchants’and Farmers’Campbellof v. Ins. Co.,
35,N. H. sustains37 the of this case andprinciples the

of the tried thewho same.rulings judge
There must, betherefore,

on theverdict.Judgment


