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Bunron . Smrra.

‘Where a specific performance of a parol agreement to convey lands is
sought in equity, and part execution of it is relied upon to take the case
out of the statute of frauds, the act of part execution must have clear
and unequivocal reference to such agreement.

Brrrows, J. This is a bill in equity, brought by Andrew
Bunton against Isaac W. Smith, as guardian of John C.
Woodward, and Franklin Goss and wife, in which the
plaintiff seeks a decree to compel the reconveyance to
him of certain real estate in Manchester, which he had
some years before conveyed to his son Charles Bunton,
and from whom he received back a bond for the mainte-
nance of himself and wife.

The plaintiff’s claim is based upon an alleged agree-
ment that the land should stand holden for the mainte-
ance of himself and wife, and should revert to him on
failure to perform the conditions of the bond; that the
respondents, or the persons they represented, hold merely
the title of Charles Bunton, are subject to the same charge
and conditions, and that there has been a failure to furnish

- the maintenance required by the bond.

The proofs laid before us establish the fact of an agree-
ment that the land should, in some form, be holden for
the performance of the conditions of the bond; but un-
fortunately that agreement was not in writing, and the
objection of the respondents in their answers, that by the
statute of frauds such an agreement cannot be enforced,
must prevail.

‘We have looked in vain for some proof of a part execu-
tion of this agreement. The occupation by the plaintiff
of a part of the estate is in accordance with the condi-
tions of the bond, and it is so stated in the bill, and can-
not therefore be regarded as in part execution of the parol
agreement. The occupation would have been the same
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had there been no such agreement. To constitute a part
execution of such an agreement, so as to avoid the statute
of frauds, the act relied upon must have a clear and une-
quivocal reference to the agreement, and be done with the
sole view of its being performed. 2 Story Eqg. Jur., secs.
760-764 ; Kidder v. Barr, 35 N. H. 285. No such proofs
having been adduced, the Dbill must be dismissed, but it
may be without prejudice.

Morrison & Stanley, for the complainants.

L. W. Smith, for the defendants.

WricHET 9. BoynToN.

Where a motion was made by a plaintiff to set aside a verdict, for error
in the ruling of the judge, and because the verdict was against evidence,
and the questions were assigned to this court, the motion overruled, and
judgment ordered upon the verdict,—on a subsequent motion to set aside
the verdict, on the ground that by mistake, accident or misfortune
justice had not been done, the motion being founded on the matters
embraced in the original exceptions, it was Aeld, that section 24 of the law
of 1855, remodeling the judiciary, conferred no new power upon the
court to grant new trials, and that the matter of the second motion must
be regarded as already adjudicated.

Tr1s was an action brought February 11, 1856, by
Hapgood Wright against Spalding Boynton and William
Haywood, to recover the amount due upon two notes
signed Wm. Haywood & Co., by Willard Russell, agent,
which were given for goods sold to said firm, and upon an
account annexed for goods sold to said firm, $308.49 ; the
amount now due being about §770. In December, 1846,
the defendant Boynton gave to Willard Russell a power-
of-attorney, by which he authorized him to traffic in
certain kinds of goods, therein named, as the defendant’s
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