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aTo constitute partno suchhad there been agreement.
statuteso as to avoid theof such anexecution agreement,

and une-must have a clearof the act reliedfrauds, upon
theand withbe donereference to the agreement,quivocal

secs.Jur.,2its Eq.sole view of Storybeing performed.
H. 285. No suchKidder 35 N.760-764; Barr, proofsv.

itdismissed, butthe must beadduced,been billhaving
be without prejudice.may

Morrison theStanley, for complainants.

I. for the defendants.Smith,W.

Boynton.Wright v.

verdict, for errorhya motion a set aside aplaintiffWhere was made to
evidence,rulingin againstthe of and the verdictjudge,the because was

overruled,court, andquestionsand the to the motionassigned thiswere
verdict, set asidejudgment subsequentordered the a motion toupon —on

verdict, mistake, or misfortuneground hythe on the that accident
done, founded on the mattersjustice beinghad not been the motion

held,in that section 24 of the laworiginal exceptions,embraced the it was
1855, theremodeling judiciary, power uponof the conferred no new

trials, mustgrantcourt to and that the matter of the second motionnew
regarded already adjudicated.he as

1856,This was an action 11, bybrought February
and WilliamWright BoyntonHapgood against Spalding

to recover the amount due two notesHaywood, upon
Bussell,Wm. & WillardCo., agent,bysigned Haywood

to said and anfirm,which were for sold upongiven goods
$308.49;said thefirm,account annexed for sold togoods

In December, 1846,amount now due about $770.being
Bussell athe defendant to WillardBoynton power-­gave

inhe authorized him to trafficwhichof-attorney, by
as the defendant’scertain therein named,kinds of goods,
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'agent, without limitation of time or althoughany place,
Lawrence, in one of theMassachusetts, partic­was places

which,ularly mentioned done.in the business bemight
Russell, didunder this monthsfor someacting authority,
business had aalone heuntil the summer of when1847,
stock of then,about He actingvalue thus acquired.$600
for and ain formedbehalf of the Boynton,respondent,

toLawrence,with William ofpartnership Haywood,
on firmthe same thecarry Lawrence,kind of atbusiness

to consist of nameand under thedefendant,theHaywood
of William & and to be theRussellHaywood Co., agent.
The stock firm,of was the and Haywood$600 intoput

in theput same a littleamount. The firm continued
over three Russellbusiness,in the sameyears engaged

as to thethe of the andfirm,acting agent representing
ofand others a memberplaintiff that the defendant was

the firm, and and thewas goodsentirely responsible;
embraced in for said notes werethis suit and those which

were sold the faith of thesegiven, upon representations.
Before the sale in theof said the defendant wasgoods
store of William & Co. on three several occa­Haywood
sions, and became with the fact of the forma­acquainted
tion of the as before and didstated, notpartnership, stop
the business or dissent to the contract ofexpress any part­

but on thenership, on one of the occasions saidcontrary,
to the otherHaywood, that he considered himselfpartner,

andholden, cautioned him in the mannerto ofrespect
business. After a verdict for the defendantdoing Boyn­

ton, rendered at the theterm, 1858, plaintiffJanuary
moved to set aside the verdict for errors in the ofruling
the evidence,and wascourt, because the verdict against
which motion and ordered ondenied,was judgment
the verdict at 1858. At theterm,the SeptemberJuly
trial the made a motion thatterm, 1858, plaintiff again

thatthe a trial orgranted,verdict be set aside and new
review; forth thetorendered, settingbe openjudgment
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defendant,them that theabove andfacts, uponarguing
oughtof and justice,lawtbe principlesupon plainest

that,butsuit, althoughinto be holden for the debts
of thecause formation partner­at the trial of thethis

andfirm,to thatthe sale of thestated,asship, goods
denied,and notof the notes were provedthe giving

of the part­defendant’s knowledgeand thealthough
alsoin relation to it were provedand his conductnership

stand­witnesses,credibleof twothe depositionsby
for somethat,and yet,uncontradicted unimpeached,ing

not know­tocause the was unable explain,which plaintiff
for therenderedfor a verdict wasit,how to accounting
misfor­some mistake ordefendant, accident,and so by

not been and a furthertune, done,had hearingjustice
and that as the suit was com­would be equitable;just
the act of 1855 noeffect,menced after took ofright

rendered,existed, unless be openreview judgment should
as;to but that there was an attachment thereview upon

writ, and the defendant could hisofdisposereadily prop­
a review notwould be to afford theerty, likely plaintiff

relief.adequate

for theMorrison,G. R. that thecontended ver-plaintiff,
andevidence,dict was that hadinjusticeagainst great

and hebeen contended that the law of 1855done, empow-
a this,trial a asered the court to new in such casegrant

24-;and cited 15 N. H. 15 Pick. 291. He contendedalso
•a new asthat the court trial terms togrant uponmight

costs.

on the same side.Wilcox,Hughes $

forSawyer Stevens, Boynton.$

J. AtBellows, term,the this cause1858,January
and defendant,a verdict rendered for thetried,was Boyn-

ton. A motion atto set aside the verdict was made the
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same term for. and alsocourt,errors in thethe ofruling
because the verdict was The questionsevidence.against

on this ofmotion termto the lawarising were assigned
this court, term,and there and at theconsidered, July
1858, was ordered the verdict.judgment upon

At the thecourt,trial of thisterm, 1858,September
motion now bebefore us thewas that verdictmade, may
set aside, or to review.rendered, openjudgment

The theisto set aside the verdictapplication upon
misfortune,that orground some mistakeby accident,

has would bejustice not been and adone, farther hearing
•inand The thejust substance ofequitable. allegations

the motion is, cause,that the in andtheupon proofs
which are stated in theverdict,the motion, the upon

of law and to have beenplainest principles justice, ought
for the accident,and therefore that someit isplaintiff; by
mistake or misfortune, has not done.justice been

In this the thecourt is asked to considerway again
in anotherquestions aspect,already passed upon, though

and that hasis, as the thatupon position justicebearing
failed to be Ifdone, accident, mistake or misfortune.by
this is sustained and a itapplication new trial granted,
must be admit athat will in most casesupon grounds
motion of this after the of itcharacter,general grounds
have once considered in and held insufficientdetail,been
to set aside the verdict. To thissustain theproceeding

relies the of the 24th section ofplaintiff upon provisions
the aet 1855,of the we arebutjudiciary;remodeling
inclined to hold that these will admitnot ofprovisions
such construction as is claimed. This act establishes an

aCourt of Common withPleas, toindependent right
to the Court in allJudicial matters whereappeal Supreme

the demanded exceed one hundred dollars; anddamages
in these eases there is no for the transfer ofprovision
motions andtrials, law,for new other of thetoquestions

Court other than ItbySupreme was, therefore,appeal.
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thehaveshouldPleasof Commonthat the Courtproper
all doubt uponremoveand totrials;newtopower grant

Theinserted.the was probablythissubject provision
shown,causefor sufficientnewis to trialspower grant
rules ofin thefoundis to beand is sufficient causewhat

arecourt; weandofand the course thethe lawcommon
whichthe rulesto changeunable to any purposeperceive

newof trials.thehad heretofore grantinggoverned
thethe section,The in same empoweringprovision

a isreview,Court substantiallyJudicial to grantSupreme
to thein relationlaw, Superioridentical with the former

thethatand it isJudicature,Court of expressly provided
also,the There ais,shall same.be provisionproceedings

shall bein to the court in which such reviewrelation
leadsand a examination of that section tocarefulhad,

andthe the new trials reviews wasbelief that ofsubject
with the view of the tointroduced adapting proceeding

andestablished,the courts then not with ofany purpose
the forcauses which bethey granted.changing might

the raised thishold, therefore, that questions byWe
have and that thebeenalready adjudicated,application

for a new trial denied.motion must be
in the discussion,has been said the course ofSomething

aof discovered evidence as for a new trial.newly ground
the evidence is and is not of thatcumulative,But merely

adecisive character to a to newentitlerequired, party
trial. And no beenbeside, such has transferredquestion
to court.this

to the areIn other of the we ofmotion,respect part
the that rendered,should be toopinion judgment open

anFrom adduced onreview. examination of the pi’oofs
the with the laid wetrial, us,additional evidence before

it athink case the discretion offor the exercise ofproper
the in the tocourt, the review.bringgiving plaintiff right

There bemust, therefore,
to review.on the verdict, openJudgment


