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the amount of the Dodge and Huse mortgages, and dis-
charge them, the court will, if desired, fix a time within
which such payment shall be made; but we could not,
under the circumstances of this case, decree that the bank
should assign them to the plaintiff, or his order, and thus
enable him to hold them against any just claims of the
bank against the late firm of Wilson & Cheney, which,
by attachment or otherwise, are secured upon this prop-
erty, subject to the mortgages in question.

If a decree in accordance with these views is not de-
sired,

T'he bill must be dismissed.

Suyre ». BALCH.

‘When an attorney brings a suit without any authority from the plain-
tiffs, and the defendant obtains a judgment for costs, a court of equity
will restrain the enforcing of such judgment by a perpetual injunction,
if it be shown that the attorney is poor and unable to respond.

The law of June, 1858, making parties competent witnesses, applies to
actions pending at its passage.

Tar facts of this case appear in the opinion of the
court, delivered by

Brrrows, J. This is a bill in equity, brought by Fred-
erick Smyth and T. W. Little against Daniel 8. Balch, for
relief by way of injunction, against a judgment by this
defendant against the plaintiffs, for costs, rendered in a
suit in favor of Smyth and Little against Robert F. Shep-
ard, the principal, and the said Balch as trustee,

The ground upon which relief is sought is that the
original suit was brought and prosecuted by J. Porter, Jr.,
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an attorney-at-law, without the knowledge or assent of
said Smyth and Little, and without any authority from
them, and that said Porter was poor and unable to respond
to the plaintiffs.

The answer of the defendant denied the want of au-
thority, and proofs were taken, and, among others, the
depositions of both of the plaintiffs; and one question
was, whether the law rendering parties competent wit-
nesses applied to actions pending at the passage of the
law ; and the opinion of the majority of the court, for the
reasons assigned in Rich v. Flanders, 89 N. II. 804, is,
that the parties were competent witnesses in this case.

Upon a careful examination of the proofs, we are of the
opinion that the weight of the evidence is in favor of the
allegation in the bill, that the suit was brought and pro-
secuted without authority, and without the knowledge or
assent of the plaintiffs, and that the said Porter is poor
and unable to respond.

The want of authority and ability being established,
we are of opinion that the plaintiffs are entitled to relief
upon the authorities of numerous cases, and among them
Robson v. Eaton, 1 T. R. 62 ; Dunton v. Noyes, 6 Johns. 300;
People v. Bradi, 6 Johns. 818 ; Anon., 1 Salk. 88 ; Bunifon v.
Iyford, 87 N. H. 512. A perpetual injunction should,
therefore, issue to restrain the defendant from enforcing
the judgment by levy of execution, or in any other way.

D. 4 D. J. Clark, for the plaintiffs.

Morrison ¢ Stanley, for the defendants.




