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in which this verdict can be set unless the courtaside,
should undertake ato make where theredistinction was

difference,no at least in the involved.principle
"We think the the court,of in relation to the tes-ruling

Cross,of was wastimony well Hisenough. testimony
admitted hewithout and after thatitobjection; appeared
had no the the courtpositive knowledge upon subject,
should, as did, to thehave that factthey jury;suggested
but we cannot see that the to havewould bejury likely
been misled the instructionsby given.

There must, therefore, be
on theJudgment verdict.

v.Philbrick Buxton.

of ofappealed judgmentThe from a the Court Commondefendant Pleas
Court, recognizanceand entered into aSupremeto the Judicial to the

bis allprosecute appeal, payenter and and such costs as theplaintiff to
should, Held,againstfinal recoverplaintiff judgment,on thathim.—

bywas a breach of the condition inrecognizancethe forfeited either
by failing prosecuteenter and hisparticular: appeal,either to or to pay

&e.,costs, of the one respectand that a breach condition inthe is not
in theby performanceits other.cured or remedied

so,anyof provision conferring authorityIn the absence statute the to do
the aequity recognizance,this court cannot consider in forfeiture of and

conscience;for the amount due thereon injudgment goodrender but
forfeited,recognizance is must bejudgmentthe renderedwhen for

of the forfeiture.the amountwhole

Debt a At term,the 1858,Aprilupon recognizance.
for thisof the Court of Common Pleas thecounty, plain-

tiff a theconsent, defendant,recovered verdict, againstby
in anfor fourteen dollars action thendamages, pending

in in her the andcourt, favor, defendant,said against
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forwas rendered thereon the defendantjudgment against
sum ofthe sum of dollars and thefourteen damages,

fromsuit,dollars and cents costs ofthirty-sixfifty-eight
trialwhich the defendant the nexttojudgment appealed

term of the thenJudicial Court for saidSupreme county,
next to be holden on the second ofTuesday September,

and said defendant a1858, entered intothereupon recog-
nizance to the in the dollars,sum of two hundredplaintiff
to enter and his said and all suchprosecute appeal, pay
costs as the said on the finalshould,plaintiff judgment,

him.recover The said defendant toagainst neglected
enter inhis said the Court atappeal JudicialSupreme
the term, 1858. the saidSeptember Thereupon plaintiff
moved for leave to enter said at saidappeal September
trial court;term of said to which the defendant objected.
The enteredplaintiff her saidthereupon atcomplaint
term of said JudicialSupreme Court, that thepraying

recovered her as injudgment by aforesaid, the Court of
Common shouldPleas, be with costs and inter-affirmed,
est. The said was affirmed saidjudgment thereupon by

JudicialSupreme Court, with additional costs, to forwit,
the sum of fourteen dollars and costs taxeddamages, at

dollars and cents;sixty-five and thefifty-six upon eighth
of October, anday 1858, execution issued saidupon judg-

ment last named, in favor of the saidplaintiff against
fordefendant, and costs asdamages aforesaid, which exe-

cution was and satisfied beforefully paid this suit was
commenced. This action is founded saidupon recogni-
zance. The claims toplaintiff:’ recover said sum of two
hundred dollars. The defendant claims that the judg-
ment recovered in the Court of Pleas,Common having
been affirmed with additional andcosts, the execution
that issued thereon been the issatisfied,having plaintiff
barred from this action.maintaining

It was that if, theagreed upon statement offoregoing
thisfacts, action can be maintained, the isdefendant to
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but if the is to becomethereto, not, non-plaintiffplead
;suit and the of law were transferred.questions

theMorrison forStanley, plaintiff.Sp

defendant,the citedSmith, for v. How-CampbellClark if
377; ;5 Robbinsv. 2 223ard, Mass. N. H. RobertsAppleby,

46; 573;19 Vt.Chamberlain,v. 17 Vt. Drew v.Warren,
28 Vt. v. 1 14.690; Platt,Brown v. Clarke, Hodge Hemp.

theThe whichSargent, J. presentrecognizance upon
anis founded was entered intoaction of debt upon appeal

Pleas to the Judi-from the Court of Common Supreme
1659 of thesection ofcial under the 4thCourt, chapter

thethis the act “to remodelState,laws ofpamphlet being
and for other approved Julypurposes,”judiciary system,

“ actions,section is as In all civil14,1855, which follows:
exclusivethe of Pleas have notwhere Court Common

toeither shall have the appealjurisdiction, party right
that court to the Judicialthe decision offrom Supreme

next to be holden in theat the trial termCourt, county,
of theto the satisfactionthe furnishing security,appellant

and theof hisfor thecourt, appeal, paymentprosecution
be recoveredwhich, in the finalof the costs judgment, may

ofseven the allowancehim.” 'Section regulatesagainst
and the otherthe onethe to partycosts upon appeal

the Section twenty-the result of appeal.upondepending
in such cases mustthat the party appealingprovideseight

the next termto, atin the courtenter his appealedappeal
and shalltaken,is produceafter such appealthereof

infiled in the causeused andallofattested paperscopies
“ do, thefail so toif he shall judg-andbelow;the court

theofbelow, oppositeon complaintthe courtment of
asinterestsuch costs andwithaffirmed,shall beparty,

the order.”court may
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Under the of theof section four theprovisions practice
Court of inCommon Pleas thewas, securityfurnishing

to the fur-required, so,allow to do eitherappellant by
a inbond some suitable with sufficientsum,nishing

sureties, or sureties,into a withby entering recognizance
which bond or towas conditionedrecognizance according
the andof section to theprovisions four, prosecute appeal

&c.costs,pay
The condition of the or ishere,bond recognizance

somewhat different from that in the anonrecognizance
afrom of the in a civil cause.appeal justice There,peace

the must sureties,with sufficientparty appealing recognize,
“ain to thesum, &c., costs be recoveredpay which may

him.” Rev. ch.Stat., 175, sec. 7.against Pamphlet
ch. 1698. TheLaws, does not him-appellant obligate

self to his He as he choosesprosecute doappeal. may
about and whether hethat, does so or if he thenot, pays
costs which are recovered that satisfies thehim,against
condition of the itand matters whethernotrecognizance,

arethese costs after therecovered, of the onentry appeal
final or without andjudgment, ofentry, upon complaint
the other for costs. The in the caseparty recognizance
at bar is conditioned that the “shall enter andappellant

his &c.,which in moreprosecute appeal,” is, terms, than
statute inthe the section referred therequires to, appel-

“lant there toonly required hisbeing prosecute appeal.”
But all that is said intreating relation to the as sur-entry

all that the statute would still be leftplusage, requires
in the recognizance.

The first that the condi-question, then, arises, is, was
of the ittion or was forfeit-with,recognizance complied

ed ? That the in thewhich,all costs finalappellant paid
were recovered is admitted. Buthim,judgment, against

did he his ? In 11Hilliard,Hobart v.prosecute appeal
Pick. which was a143, debt on entered intorecognizance

an from the the Court ofcourt toupon appeal justice’s
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Common tbe in tbePleas, courtplaintiff justice’s appealed
and the terms into of tbe statuterecognized according

“that State, bis andeffect,to witb payprosecute appeal
all and costs.” Theintervening damages appellant

entered inbis tbe Common andsimply Pleas,appeal
nonsuit;became and this defend-thereupon plaintiff—the

ant in that suit—recovered bis for Onecosts.judgment
relied tbe tbein this suitground upon by plaintiff upon

tbe for-was, that badrecognizance beenrecognizance
feited, because the defendant did not bisprosecute appeal
with effect, and that was one averment in the declaration.
But tbe court held that this was byaverment negatived
tbe tbefact admitted in tbe thatdeclaration, namely,

enter and that bedid bisparty prose-appeal,appealing
add:The thencuted it be nonsuit. courtuntil became

“ witbNow tbethis, think,we was appealprosecuting
tbe defend-and an effect toeffect, witb most favorable

“ant”—the He was immediatelythereuponappellee.
entitled averred thatto for bis and it iscosts,judgment

Tbeinwas rendered bis favorjudgment accordingly.
and it waseffect,was therefore witbappeal prosecuted

wasfinal Whether judgmenttoprosecuted judgment.
isrecovered of aon nonsuit or verdict jury altogetherby

ofno breachimmaterial. In either case there would be
this of tbe condition of tbepart recognizance.”

tbein usAnd we think that tbe case before party
bis do whatin order tomust, appeal,appealing prosecute

that beinstatute, cited, 28,our before section prescribes
and theshall enter bisdo, viz., copiesproduceappeal

butsufficient,of tbe case. this bewouldProbably
sincehere,it would or not is immaterial evenwhether

it;this was not nor tbedone, of but whenany part
desired leave to enter tbe tbeappellee appeal, appellant

objected.
tbeTbe not, therefore, appel-wasappeal prosecuted by

? or does tbelant. But does tbethis forfeit recognizance
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fact that the has a inrecovered theplaintiff judgment
court above, theupon complaint, confirming judgment
of the below,court with additional andcosts, that this

satisfied, thehas been condition of thejudgment satisfy
think the? Te latter be thecannot correctrecognizance

The is conditioned that twoposition. dis­recognizance
: thetinct shall be done bemustthings appeal prosecuted

and hethe must also the costsby appellant, whichpay
;him and abe recovered failure tomay against perform

conditionseither these forfeits theof andrecognizance,
acannot be curedthat forfeiture performance of someby

condition.other of the theSuppose hadpart appellant
and it,entered his and soprosecutedappeal performed

condition, ifthat of the he had failed inyet, the endpart
whichto the costs were recoveredpay against him, he

excuse himself thecould not upon that he hadground
He couldhis not theappeal.prosecuted plead perform­

of theance one condition ofof thepart asrecognizance
for thean excuse ofnon-performance the other. He was

both, or forfeit hisbound to perform Ho­recognizance.
;ante­ v. 4Hilliard,bart v. Swan Pick. APicquett, 465. war­

distinctdeed contains manyrantee acovenants, breach
makes theone of whichof liable. So aany grantor

tobe securemay given debtsmany separatemortgage
a failurebut to oror oneundertakings, pay perform any

a of ;is thethem breach condition and asof well might
in the former andcase,the the in thegrantor mortgagor

that wereclaim excusedlatter, they from the breach of
theorcovenant,one of onenon-payment thenote, by

orfaithful of all the aspayment others, theperformance
in case,this that his bond or wasappellant recognizance

thenot forfeited of ofone the condi­by non-performance
some othertions, because or all the hadone, rest, been

performed.
In v.Commonwealth 19 Pick. on aMcNiel, 127, com-

theirunder statute that the a dan-wasplaint respondent
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anand to commitand intendeddisorderly person,gerous
lie and enteredoffence, over,was bound into recognizance

andat the thencourt, &e.,personally municipalto appear
matters and as should beto answer to suchthere things

him, and mean toin the time&c., keepobjected against
scireand of behavior. Uponthe be goodpeace facias

this itone of the sureties wasupon recognizance,against
case the of thein thethat specified, objectheld although,

duel,a to awas to challengeprevent fight yet,complaint
in case,that tohad,court legal authorityas the police

tonot theover,the merely keep peacerespondentbind
his at said thecourt,also for appearance municipalbut

thewas forfeited toby respondent failingrecognizance
at said evencourt,municipal thoughpersonallyappear

andthe havehave peace, appearedkept mighthe might
hisand forcourt attorney;said by non-appearanceat

was forfeited.the adjudgedrecognizancepersonally
been theforfeited, plaintiffhavingThe recognizance

and theaction,his only questionremainingmaintaincan
? andrecover ruleis he entitled to whatmuchhowis,

amount of thein the defendant’sbe adopted fixingshall
make a differencehere as? And it tomayindebtedness
furnished thethein which appellant securityformthe

or Eitherbond by recognizance.whether byrequired,
and safe for thecourt,to the appel-satisfactorywasform

have occurred to theit notmay appel-andlee, probably
differencemade to him intime, that it anytheatlant

and it would not havewasform the given,securitywhich
him had he whatwith theperformeddifferencemade any

his choice ofas he had thehim. Butoflaw required
he cannot now be heardhis security,of furnishingmodes

the one that wouldthat he selected bearto complain
failure to thein case of hishim performhardest upon

hisof obligation.conditions
of theandhas all the jurisdictioncourt powersThis

Courts. PamphletPleas andCommon Superiorformer
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Laws, 1659 and 2211. in theIt is Revisedchaps. provided
“Statutes 190, sec. that in all actions for the(ch. 8),

of or inforfeiture,recovery any penalty any obligation
or contract under the or Courtseal, Court ofSuperior
Common Pleas shall render for the amountjudgment
which shall be due.” This is bor-equitably provision
rowed from the statute of 1829 of(Laws 511),1830—
and this last is from the actborrowed ofprovision 1791,

of law, &c.,courts in this State ofestablishing (Laws
where the of the Court of Commonjustices63),1815—

Pleas and of the Court of are,Judicature inSuperior
cases of forfeiture of the ofpenalty any withobligation

“a underwritten,condition authorized&e., respectively
to chancer such forfeiture, up thereonjudgmentand.make
for the for such sum as is due in andplaintiff, equity good
conscience.” Now, if the had furnishedappellant his

his a bondsecurity under inupon appeal, seal,by giving
the aform, and suit had beenordinary suchbrought upon
bond, then we should be in some toobliged ascertainway
the amount and to renderdue,equitably judgment only
for that amount. Whether that would be done theby

of a the of afinding jury, report orcommissioner, the
of the court, is not nowfinding toimportant consider;

and whether it have been undermight proper, such cir-
havecumstances, to into the meritsinquired of the origi-

nal so as to have settledcontroversy, whether the amount
of for which the verdict was takendamages, consentby in
the court below, was too andsmall, whether the plaintiff
would have been to have recoveredlikely more damages,
had the appellant hisprosecuted and inappeal, that way
find some actual to this indamage plaintiff consequence
of the notappellant hishaving prosecuted appeal; or
whether the court would have held that the plaintiff, by

consented to a verdict inhaving her favor for the sum of
fourteen dollars should afterwarddamages, be estopped
from that she was in andsaying equity good conscience
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more jnto recover than casethat,entitled which there
have been nominalonly allowed,could damages upon

ofbreach the condition,of the is notit nowproof
Itto is to thisinquire.material that defend-sayenough.

afurnish bond,did not but did enter into aant recogni-
; theand is there iszance whetherquestion any authority,

book,act our statute whichin the courtuponany by may
aof arein ease what to dorecognizance,do, they required

?a bond We have unablecase of been to find suchin any
in statuteany of this thisState, which court,authority by

term, a law,trial as court of haveits acting anyat power
to use the theancient, term forfeiture achancer, ofto

“caseIn of a that anbond, obli-recognizance. being
seal,”contract under the lawor therequiresgation

as a court' makelaw,of to thatcourt, equitableacting
in case the breach ofSo of the conditionadjustment.

estate,real and a ofof writa entry uponof mortgage
the athe law court to enterrequires condi-upmortgage,

for thenthe amount due theonly upontional judgment
is done in boththis cases; but virtueonly bymortgage

theof statute. But there is noprovisionsthe expressof
suchin this Statelaw ormaking any provisions,statute

in to the forfeiture of aregard recognizance.provisionsany
hasthat this distinction been noticed andfind actedWe

Prince,States. Merrill v. 7 Mass. 396,in wasotherupon
a taken before aupon justicefacias, recognizancescire

ofact that State. This actthe bastardy providedunder
whom the made,before wascomplaintthethat justice,

“ accused,the with sufficient orpartybind suretymight
and answer at the next Court oftosureties, appear

The as athat,courtPleas.” besay partyCommon may
assureties, well as bond,with by byrecognizancebound

not inhad another section inthe statute explainedif
isthe accused to be thebound,manner perhapswhat

be at the of thebinding justice;of might optionmode
thein another section of bondas their statute speaksbut
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accused,the the court hold that thegiven by security
must and inbe in that theway only;given delivering

“Parsons, C. :J., Theopinion, says have,legislature
oftherefore, defined the manner over with sure-binding

accused,ties the beto his bond to theparty by complain-
ajidant, not inand this distinctionby recognizance, the

have acted for the or hiswisely; suretieslegislature party
cannot be relieved the condition of theagainst recogni-

but bezance, against the of the bond.they may penalty
If, therefore, the isrecognizance forfeited, the woman

recover the whole inmay sum thewhich accused was
even herecognized, he answerable onthough amight

farther ifprosecution, the father,adjudged putative to
contribute to the maintenance of the child. So the re-

be sued, if the childcognizance may be still-born, or
if theeven accusedparty be of theacquitted charge

;him but if he be boundagainst by bond, thealthough
condition broken at law,be the court canmay yet relieve

the on the ofagainst penalty, payment nominalmerely
theif be found orfalse, if thedamages, complaint puta-

tive father otherwise for his contributiongive tosecurity
the maintenance of the child, or the bepenalty may

soreduced as to cover and abe for that mainte-security
nance.”

We understand that there was a statute in Massachu-
setts similar to ours of 1791, before alluded andto, to
our statute, whichpresent the court thegave toauthority
take the course in the in easesuggested opinion, of the

nobond, but such in case of agave authority recognizance.
v.Paul 6Nowell, Gr. is a239, case much invery point.

That was scire afacias, upon entered intorecognizance by
the defendant, an in a civil actionupon fromappeal the

of Common toCourt Pleas the JudicialSupreme Coui't
the ofof Maine.State One condition of the recognizance

for thewas of the in theprosecution court above.appeal
But the was not and theappeal entered, theplaintiff,

26XL.VOL.
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his andbelow,the enteredin courtappellee complaint
of Commonobtained affirmation of the thejudgment

Mellen, C.Pleas, additional and costs. J.,with damages
“in Asof thecourt,the the says:delivering opinion

and his the con-defendant did not enter prosecute appeal,
dition broken,of the was and of courserecognizance
there a entered andmust be default renderedjudgment
for that the amount of thedollars, penalty.forty being

and have findexamined,We have not been able to any
us to the in and toconsiderpower given question equity,

no than inorder execution to issue for more is due good
and theconscience. The second third sections of statute

relate underof to' the1821, 50,chapter specialtiesonly
hand the toand seal of and notparty contracting, recog-

and the;nizances fourth section relates to recogni-only
zances into in criminal cases,taken or entered or wit-by

innesses to of the Weconditioned behalf State.”appear
in a theare note to case referredinformed, however, to,

of theMaine, 497,in statute 1831,that by chapter remedy
after is extendedin forfeiture now tochanceryby hearing

in But we have notaken civil cases. stat-recognizances
inin suchute this State authorizing any hearing equity

in either criminal or civilin ofcaseany recognizance
cases.

19 Pick. where theMcNiel, 127,In v.Commonwealth
forfeited, a reduction waswas adjudgedrecognizance

sureties;of thethe butmade the court petitionuponby
ofof an thevirtue provisionwas done expressthat by

court remitthe to eitherState,statute in that authorizing
the ofof anyor part penalty recognizancethe whole any

eitherin criminal by principalsinto prosecutions,entered
claimed that suchand not there; anysureties it wasor

accordance with themade, but incould bededuction
of the statute. In accordance withexpress provisions

referred weto,and the authorities areviews, uponthese
inin the ofto hold absencethat, any provisioncompelled
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theour or reducestatute this court to remitauthorizing
forfeiture the -amountof, or chancer or find equitablyto

in any case,due entered intoupon any recognizance,
ifeither shecriminal,civil or must recover,the plaintiff

therecover the in re-all,at the whole amount of penalty
cognizance.

But as some defence whichthe defendant havemay
indoes not in the with thecase, accordance agree-appear

ment of defendant is ordered tothe theparties plead
to the declaration.plaintiff’s

Morrill.Norris v.

of parolevidence realletting yearof estate for a any"When without ex-^
agreement as to thepress time rent should be paid,when is admitted to

time,prove that but not to the conveyance of an lands,show ininterest
objectionis no toit such parol agreementadmission that the was inope-

rative.
rent,necessaryit is to aproveWhen demand of and it appears that rent

tenant,presented them,bills were to the person presentingthe being a
witness,competent may testify what his intention and understanding

in presenting them.were
clausum,In trespass guare where the malice of the maydefendant be

he,ofground exemplary damages, being witness,a competent may tes-
tify what his motive and were inpurpose doing the acts complained of.

rent, made, mayA demand of when be Awaived. mutual understand-
waived,on ofing partthe landlord a isand tenant that demand consti-

waiver; long givea and todelaytutes evidence of notice quit,to and
rent,of is admissible to suchpayment understanding.show

clausum. It thatTrespass, toquare appeared prior Sep-
the locus in andtember, 1856, was the soil freeholdquo of

the thedefendant Morrill and one andHowison, plaintiff


