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Lamprey v. Batchelder.

;1 1­ ;Swant. Kershaw 4 Ch. 609­v. Johns.Thompson,
v. Belcher,West 5 Munf. 187.

As the action is still let the decreeoriginal pending,
therein so asbe modified to a lienplaintiff upongive .the

in theH. interest for thefarm,William Sheafe’s payment
the due and to become due her,of toalimony according

decree Court;the of the and let C. C.to SheafeSuperior
and A. R. Hatch frombe perpetually enjoined levying

inor with,their executions any wayupon, interfering
in theH. interest Jacob Sheafe asfarm,Sheafe’sWilliam

a valid of the execution thereon,Waldronlevyagainst
lien thereon for the ofand the ali-plaintiff’s payment

as aforesaid.mony

Lamprey v. Batchelder.

Where, 1742,of a in providedon a division town it was that lands should
lived,in the the hut thathe taxed town where owner land purchased hy

held,in thestrangers should be taxed town where it is that thesituate —
temporary,in its nature so far as respectswas theprovision taxation in
lived,the and that the term “strangers,”where ownerthe town used

act, asapplied to such not at•in the were land-owners the time of the
division, by subsequent purchase,became such and that inbut those

in theylands be taxed thethe should town where were situate.cases
wpuld be the same if lands had comerule the tothe down theWhether

descent, quaere.line ofby an unbrokenownerpresent

the thecase,action on byis an plaintiff,broughtThis

in saidinhabitant of county,an Hampton,is againstwho
selectmen ofwho weredefendants, North-Hampton,the

for anfor the 1859,year allegedsaid county, illegalin
taxes for that four tracts of landof year uponassessment

andowned the taxedplaintiff,North-Hampton,in said by
lands.as non-resident
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The atown of was of theNorth-Hampton formerly part
town of remained theand so until 1742,Hampton, year
when, an General ofact of the the thenAssemblyby
Province theof of saidnortherly partNew-Hampshire,

bounds,set and as aHampton was off metes new townby
or as then the name ofparish, called, by North-Hampton;
since time havewhich the said town of North-Hampton

and munici-exercised and corporateindependentseparate
of thepal further actwithoutpowers, any legislature

enacted for thespecially purpose.
In said act of is the clause :followingincorporation
“ That as in thesuch estates old which be-lye parish,

unto and are owned who live in the northlong by persons
north andparish, shall be rated to the such estatesparish,

as in the north which unto andlye are ownedparish, belong
live in old shall beby persons who the rated to theparish,

old ; and that on side soever of the said lineparish which
in thereaforesaid,shall live he andany person Hampton

his both of the shallestate, line, rated;on sides said be
and that if shall land in either ofany purchasestranger
the ratedsaid such shall be for suchparishes, stranger
land that the;where it and made to Mrs.lyeth grant

shall each inGookin he paid by parish,Dorothy propor-
tion as selectmen of eachusual; and that the shallparish

in and bothjoin taxes, parishes shallmaking province
in the choice of until furtherjoin ;ordersrepresentatives,

and that the rates for the shall bepresent asyear paid
thatmade;are and the officers of the saidthey already

shall remain the same thatnorth be and nowparish they
an act made in theare, as chosen virtue of twelfthby year

anof his entitled act toreign, excusepresent Majestie’s
the ofwho live in partnortherlysundry persons Hampton,

in fromthe of New-Hampshire, to theprovince paying
in the town of&c.,of the oldsupport ministry, Hampton

in theiruntil others shall be chosenaforesaid, room and
stead.”
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actedtaxes,to in.towns, 1858,from 1742Both assessing
andclause;the of thatin accordance with provisions
uni-of so far as is wereknown,four tracts land,said

and thein and the town oftaxed by Hampton,formly
said Hampton,thereon the owners thereof topaid bytaxes

1859,and taxes in theso taxed thewere paid yearand
oftowntaxed in saidsame were never bythe orand

of Hamp-until the 1858. The townNorth-Hampton year
orlands,saidnever consented to the taxation ofhaveton

of North-the townsituated,landsother similarly byany
claim theand nowthereto, rightbut objectedHampton,

ofinlands,such accordance thetax with provisionsto
theuntiland the uniform townsact, of bothsaid practice
andin 18581858. The town of North-Hampton,year

tohave not taxed lands insince, belongingHampton
claimed the rightcitizens of and haveNorth-Hampton,

underin all that town,tax lands inNorth-Hamptonto
of the citizensState,law whether ownedthe bygeneral

asor others. In lands1858 taxed saidHamptonof they
thenon-resident, but for some cause not enforcedid

the tax inof the landcollection owners of saidagainst
In 1859, ofto the selectmenHampton. prior April,

notified the thatselectmen ofNorth-Hampton Hampton
tax allshould lands in whichthey North-Hamptonlying

owned citizens themwere of and did taxby Hampton,
accordingly.

the records of thatit onBy North-Hampton appears
8th ofthe 1778, a aday May, warrant for town meeting
issued thebywas selectmen 25th offor a on themeeting

“same themonth,the fourth To seearticle of was,which
method thewhat landwill take thepaifish concerning
in said that doparish, to non-residentslying belonging

intaxesnot said At the held underpay parish.” meeting
itwarrantthis that the voteappears wasfollowing passed:

“ to choose three men in aas tocommittee,Agreed put
to the General the landsto see allCourt, whetherpetition
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shallin thisand parish,to Hampton, lyingRyebelonging
innot taxed thisbe parish.”

saidthe General Court byA towas presentedpetition
theto be relieved from provisionprayingNorth-Hampton,

said the Hbuseact,mentioned in butthe clause beforeof
and on Octoberafter noticeof hearing,Representatives,

of saidnot to the1779, voted27, prayer petition,grant
and ordered that it dismissed.be

of said and hasThe is a native Hampton,plaintiff
the said four tracts of landtherein, andlivedalways

in and have ownedto his ancestors been1742,belonged
time.the since to the presentby family

inofdefendants,The as selectmen North-Hampton,
assessed said four tractsmonth 1859, uponthe of April,

as-the taxeslands,as non-residentlands, ordinarilyof
andtown, schoolState,sessed towns for county, high-by

the ofand a school-house tax for purposealsotaxes,way
saidin the school district in whicha school-housebuilding

the amountedwhich,lands were foursituate, tracts,upon
said landsThe taxes thus assessed wereto upon§34.88.

1859, to18,delivered the defendants on John S.Aprilby
Hobbs, the collector of taxes for said forNorth-Hampton

anda under their hands seal,that with warrantyear,
said taxes,directed to and him to collecthim, requiring

if the same sell at auctionand, were not to publicpaid,
much of said lands as would saidso payrespectively

saidtaxes, Hobbs,with incidental and the bycharges;
1859, sold atwarrant, 10,of said on Decembervirtue

taxes,saidauction the said tracts of land to paypublic
each tract,incidental sums forwith atcharges, separate

and ex-; the fees,in all to charges§50.67amounting
§2.28,on§2.21, 2,on No. No.1,of said sale beingpenses

soldThe collector4,and on No.3, §11.07,on No. §1.48.
at theof non-resident landsa of other lotsnumberlarge

his fees,or divided chargessame and hetime, apportioned
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and. the several lots in to theirexpenses among proportion
value, and not the lots.equally among

The in order to redeem said lands from saidplaintiff)
onsales, 23, 1860, to underHobbs,February paid protest,

said sumthe of and$50.67, thereon,interest at twelve
cent, fromper 10,1859,December $1.23,being amounting

in the ;whole to and this action is to$51.90 brought
recover for the assessment said taxes and theofdamages
sale of said lands as aforesaid. It was thatagreed judg-
ment should be rendered in the theaction toaccording

of the court the case.opinion upon foregoing

for theStickney,W.W. contended thatplaintiff) North-
had no to tax the lands inHampton right question,

it was to their and thecharter,because contrary usage
of towns for aand both over that thepractice century;

had the so to in the charterright providelegislature
524;3 N. H.New-Chester,v. v.Londonderry Derry,(Bristol

320; Berlin v. 34Gorham,H. II. that the8 N. N. 266);
laws since 1742, for the taxationpassedgeneral providing
in the towns wherelands situated,of did not therepeal

of the charter, because, first, and itsprovisions Hampton
lands in hadresidents owning North-Hampton acquired

thewhich could notvested rights legislature .repeal (New-
Wilson, 164;7 Cranch v. Waltham,v. 7 Pick.Jersey Hardy

4Glover, second,v. Mass. and such108; Capen 305); repeal,
Bertram,is not to be v.impliednot express,being (Nichols

;v. 9 Pick. BirkenheadDocks; Welsh,442 873 Pick. Yinton
Co., L.; Salle,23 E. C. Oltanea v. LaDockBirkenheadv.

4; 410;339 McFarland v. Pike 5 H. S.Bank,111. State12
;I. 39 Snell v.; Abr., Statute, D, 18,99 Bac.811, 98,Dig.

24 296; Boston,Pick. v. 20Co., GoddardBridgewaterManf.
172;2 Pease v.407; Whitney,Haines v. Pick.Jenks,Pick.

v.; 305;380 4 Mass. Postle-Glover, TysonMass. v.Capen5
T.,4 B. that; Pritchard,13 111. v.727 Williamsthwaite, 2);

sinceof the lawsa construction passedproper general
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incharterthe of the1742 would not repeal provisions
ofmere revisions or reenactmentsquestion, beingthey

33,of 1761,the in force Laws pp.statutes then (Province
Stevens,Ii. v.191; 210;23 BurnhamCrowellv. N.Clough,

H. Titcombv.12;33 Tomson 1 N.256; Ward,N. II. v.
that the true construc-UnionIns. 8 Mass. andCo., 326);

thetion was contemporaneousof the statute proved by
it theand construction upon by partiescontinued putlong

475;2 Packard v.Goodwin,v. Mass.interested (Rogers
517;3 Pick.144; Justices,Richardson, OpinionMass.17 of

; Bosworih Pick.4 Mass. 305 v. 17Glover, Ripley,v.Capen
349;Pick.; Raynham, Appeal,349 v. 17 Graham’sWilliams

;16 Ohio 599 McKeer v.136; Shaw,v.1 Dali. Chesnut
101;; Barksdale,22 Morrison v.5 Cranch HarperDelaney,

; Rollins,art. 90 v.of StateConstitution New-Hampshire,
that the8 H. He also contended collector shouldN. 563).

andhis fees of salehave equallyapportioned charges
and not in their value.the tolots, proportionamong

ch. sec. 20.130,Stat.,Comp.

cited,the to the thatdefendants,Amos forTuck, point
to modification orthe charter of 1742 was subject repeal

3New-Chester,v.31;& on sec. BristolAm. Corp.,(Ang.
10 How.v.532; Co.,H.N. BridgeBast-Hartford Hartford

3 v.417; State,Bland Sloan511; Odin,McKim v. (Md.)
4 and con-Wren,v. Scam.364;8 Blackf. People 269);

the act ofresulted frommodificationtended that such
onenactmentif earlier1833, Sedgwicknot (citingby

not affectedsuch modification wasand thatStatutes 382),
Brown v.of the selectmenthe erroneous action (citingby

;21 Penn. that feesalso, theCommissioners,County 42)
of sale wereand apportioned.charges rightly

an the for ancase,This is action onBellows, J. illegal
andlands inassessment of the North-Hampton,plaintiffs

the whether the lathe action must turn upon question
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of the inprovincial 1742,passed,legislature, providing
for the taxation of such inlands inwas forceHampton,
in 1859, when this assessment was made.

At the time this law was the tract of land nowpassed,
was severed from andNorth-Iiampton made aHampton

new town, and, in the division,'act of a wasprovision
made for lands to the inowners the town wheretaxing

if inlived, eitherthey two,of the whether th e lands were
situate in the same not,town or and that, on whichenacting
side soever of the line shall live, theredividing personany
he and his estate on both sides shall be andrated, further

that if a should landproviding, in eitherstranger purchase
ittown, should be taxed to him thein town where it was

situate. The act also further that, for conve-provided
nience in the taxes in this selectmentheassessing manner,
of each town inshall the taxes,join making province
and that both towns shall in the choice ofjoin represent-
atives until further orders.

all these it isTaking provisions together, quite apparent
that the hadprovincial no to trenchlegislature purpose
so far the established rules ofupon taxation as to provide

afor taxation inof lands the wherepermanent town the
owner butlive, rather to the ofmight adapt provision
the so far asact, be,it to the conveniencedividing might
of the whom,present some ofland-owners, doubtless,

land inowned both andtowns, on each side andprobably
the division line.adjoining

In to that termrespect strangers mayby probably—and
be understood those who thenwere not land-owners in
either were tonot be included within thesetheytown —

but to be taxed under thepeculiar lawprovisions, general
for such lands as in either town.they purchasemight

"Whether the is to be as aplaintiff regarded stranger,
land in inthe new town since the thedivision,purchasing

sense of the is the It be assumedact, question. may safely
hethat did not the land at the time theown of division,
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anddescentithavenevertheless, bybut he acquiredmay,
theintherefore,and strictly speaking,not by purchase,
thesincea who purchasedsense of the notact, stranger

himcome to bydid nottitledivision. If the plaintiff’s
atwas ownerone whoan fromdescent,unbroken line of

inclinedshould bemade, wethe time the new wastown
landshislaw,of thea constructionthat,to hold fairby

and we are not pre-should be intaxed North-IIampton,
thewould affectdescentto such unbrokenthatsaypared

if to exist.shownresult,
character of theand pro-The anomalous inconvenient

ofof the selectmenfor the actionvision, jointcalling
asoand the fact it wastowns, departureboth that great

the thenof legisla-from the established provincialpolicy
thata constructionto avoidture, would incline the court

the purposewould extend its beyond temporaryoperation
wasa constructionunless such imper-which was designed,

not set forth suchas case doesBut theatively required.
decide thatnot toline it isdescent, necessaryunbroken of

at this time.question
act into considera-the wholethe ofTaking language
thisof wasprovisionare satisfied that the objectwetion,

convenience of the exist-theand intended fortemporary,
the division wasinstanceat whoseland-owners,ing

case befo're standsus,in thetheeffected;and as plaintiff,
act, there mustthe beofmeaningas a thewithinstranger

theJudgment for defendants.


