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Farrar.State v.

Mr.The the ofcomment of the upon testimonyjudge
theIt was that atten-Hale notwas objectionable. proper

to his as thethe should be calledtion of positionjury
surveyor.

therefore,There bemust,
on the verdict.Judgment

v. Farrar.State

"Where, divorce, custodya decree of the of a childupon yearsof four of
mother, afterward,age to and theassignedwas the father a strongwith

hand, child, custody,seized the in the mother’sthen and against her
will, held,and it out thecarried of State—it was that this constituted

unlawfully forciblythe statute oifence of and carrying the child out of
State,the and necessary provethat it not to expresslywas that it was

consent,done its as ininasmuch law the child incapablewithout was of
consent.

signed by countyAn indictment the for the issolicitor sufficient without
averring attorney-general.the of theabsence

theINDICTMENT, with the forciblecharging respondent
seizure and Farrar,abduction of G-elietta from inDover,

thethis on 8th of October, 1859, andcounty, day the for-
cible removal of said Gelietta from the State without her

and Plea,consent her will. notagainst guilty.
inOn trial it was that 1853 theproved respondent was

married to saidHuntress,S. of Dover,Angelia by whom,
in he1855, Gelietta;had said that on theoffspring, 19th

1858,of said thisApril, Angelia petitioned court for a
him,divorce from on the of extremeground andcruelty

health;treatment to alsoinjurious forasking alimony,
and the of said thatcustody Gelietta; service of the libel

been thehaving duly made, parties at theappeared June
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1858,term, so fromcontinued,law when the ease was and
term until a divorce1859,to June law whenterm,term

and said Geliettawas and the ofalimony custodygranted,
to said the of Satur-decreed that onAngelia; evening

cold anddark,October which was8, 1859, veryday,
inabout 8 o’clock,at the respondent, disguise,stormy,

a six revolver,with barrelled loaded witharmed powder,
ofand doorwithout into the backnotice,burst suddenly,
inwhere saidhouse Gelietta resided with her mother,the

and into stand-Dover, the she wassaid wheresitting-room
her whichmother, and hisbeside pistol,pointinging

in his athand,held said dischargedhe right Angelia,
her, Gelietta,thereof at and thenbarrel saidone seizing

theand aroundold,was four two monthswho only years
his left underarm, her,with rushed with screaming,waist

door, entered,he firstthe at which hadarm, towardhis
theof his atanother barrel pistol grand-discharging

inwerechild,and an aunt of the who hurryingmother
kitchen; that at near the door saidthe or Angelia,from

inthere none femalesmother,and butsister beingher
house, Gelietta,hold of the clothes of saidthe caught

her;to detain theand endeavored whereupon respondent
them,another barrel at and thenof hisdischarged pistol

child stillthe under hisran, arm,with throughscreaming
another hisbarrel of on theyard, pistolthe discharging

the where an wasstreet,toward accomplice waitingway,
and that a man,them with a horse carriage;for young

at the moment, the screams ofcasually passing hearing
murder from the ladies nearand cries of thethe child

to the when hehouse, approach respondent,attempted
barrel his atanother of andhim,pistoldischarged leaping

the drovechild,with with herchaise,into the rapidly
;into Maine that on thefour miles the State of fol-about

the and said Gelietta, whoserespondentThursdaylowing
short,meanwhile been and herhad clothescroppedhair

a frock and to afrom apron boy’s jacketgirl’schanged
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inthe tbechimneyand discovered behindwerepants,
Yarmouth, Maine,inhouse Northattic of a two-story

thePortland, marshalby citymiles fromtwelve or fifteen
anda severe scuf-whom,of afterPortland, protractedby
an officerfrom thisfle and in byparticipatedstruggle,

arrested; that the next theState, the was dayrespondent
to Dover,and woresaid andbroughtG-eliettarespondent

whomwith shemother,the child her stilldelivered to
remains.

The rested upon proof of thesegovernment having
thefacts, the to maintenence of theobjectedrespondent

had not beenprosecution, provedbecause fromenough
which the find the offencecould to havejury charged,
been andcommitted the also becauseby respondent, a
child of the of said couldGelietta have no will orage

seizure,to resist' her forciblecapacity confinement and
wasState,removal from the and therefore not within the

of either of statute onprotection clause the which the
court ofindictment was founded. The being opinion

•that the facts thetended to show child toproved have
been and inand at the the man-unlawfully forcibly, age
ner fromstated, seized, confined and torn the ofcustody
her mother, where she had aplaced decreeby ofbeen
this court, and thus removed from New-Hampshire, ruled,
for the of the that suchtrial, unlawfulpurposes and forci-
ble seizure, confinement and removal from the ifState,
not be under theproved, might pi’esumed circumstances
to have been the andwithout consent the willagainst of

Gelietta;said the respondent excepting.
The then offered evidencerespondent to showtending

that to the divorce betweenprior himself and his wife,
and also the removal ofafter said Gelietta into Maine,
she had manifested attachment and fondness him;for
but the excludedcourt the testimony.

A verdict of was takenguilty thereupon consent;by
which the moved to aside,set and for arespondent new
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reason of intrial, errors theby supposed rulingsforegoing
of tbe court. ITe also inmoved arrest of judgment,

authenticated,because the indictment notwas properly
solicitor, the absencethe withoutbeing bysigned stating

and wasof the because said indictmentattorney-general,
defective and insufficient.otherwise

for the State.Hamlin,
indictment isThe founded sec. 15 ofI. upon chap.

The essential the offenceStat. of227, Comp. ingredients
acts done must be done without lawfulare, The(1.)

must be or secret. Theyforcibleauthority. They(2.) (3.)
thewill of the of offence.be the subjectmust against

themselves be orThe acts confinementmay imprison-(4.)
State, of thewithin the or or outment sendingcarrying

or with intent toorState, seizing, inveigling kidnapping,
of held to- ser-State,sent out the or sold orcause to be

offence be committedmay by “anyvice. The person”
distinction ofother withoutperson,” age,“anyagainst

ahas much broaderrace. The statute purviewcolor or
of intomere coloredthe prevention personsthan selling

v. .12Met. 79.Commonwealth Blodgett,slavery.
lawful in“without authority”the respondentWas

? Before the commission of thehe did allegedwhat
andmother,divorced from the thehad beenheoffence

Q-elietta to her: The court had fullawardedofcustody
“courts ofdecree,order or for jus-to make suchpower

and where the moralsdiscretion,in their soundmay,tice
it,child with-of theinterests strongly requireorsafetyor
mother,the father orfrom the ofcustodythe infantsdraw

of them elsewhere.” 2andthe care custodyand place
&Div., 633;Mar. sec. DeM.an-205; Bish. onCom.Kent

59;10 Ves. 58 andJDeManneville, 52, Storyv. Eq.neville
Stat., 158,ch.418;13581; Johns.574, Comp.sees.Jur.,

contend,31 N. H. 458.Whittier,v. We12; Whittiersec.
aofthe court thea decree of giving custodythatthen,
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child to the mother, divests the father allofcompletely
of of the child, and inright vests the same thecustody

and that themother, law of the land the motherprotects
in the of thispossession as andright fully completely

the afather as mereagainst against stranger.
The second is the want of will andobjection capacity

of said G-elietta.
thisIf objection be well then childrenfounded, of ten-

der are without theyears of the statute.protection That,
isstatute understood to have been occasioned the caseby

of 8Stale v. H.Hollins, N. 550. In that case the sub-
of the offence was a sixject alleged ofboy years age.

If isthe taken well founded, then theobjection legislature
do forhas omitted the case whichprovide very occasioned

its action. We submit that the true rule is, that the will
of a child of tender is to be inyears presumed accordance

decrees the ifwith the of havecourt, beenany made,
its and interest. No other ruleand willduty uphold the

of the court and the interests ofauthority protect the
4 &E.QreenMll, 624;child. Iiex v. A. v.Commonwealth

19;8 Hobinson,Met. Commonwealthv.Turner, Th. Cr.
Cases 488.

of isII. The motion in arrest found-judgment probably
ed on the 5th section of of thechapter Compiled Stat-.13

the canutes. Before motion the mustprevail respondent
a theshow, that it is of of the(1.) part duty attorney-

to ;authenticate indictments hisgeneral by signature (2.)
that the to establish the absence of the attor-proper way

is a statement to that effectney-general by appended by
the hissolicitor to on the face of thesignature indictment.
Neither of these is correct. The'positions ofsignature
the is no of theattorney-general necessary indict-part
ment, nor theis of indictments a dutydrafting necessary
of his theoffice. In so he is but ordoing servantagent
of the and the of thegrand jury, foreman issignature
alone to authenticate the indictment.necessary Comp.

VOL. 5xli.
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State,;213, ;see. v. 10 H. v.cb. N. 558 StateSquire,Stat.
488; ;State,13 N. II. Thomas v. 6 Mis. Mc-457Freeman,

4 thev. Blaekf. 101. The to showState, proper wayGregg
if is anof the attorney-general, necessary, byabsence

records of the the clerk thereof.court,theupon byentry
9 198.State,Hite v. Yerg.

and and for theChristie,Sawyer Wiggin, respondent.

The offence in theBellows, J. indictmentcharged
at the law ofan offence common and alsolaw,was by

In v.before the Revised StateNew-Hampshire Statutes.
Rollins, 8 H. it was held that an indictment at550,N.

maintained for anlaw be in this Statecommon may
and Andassault, for false forimprisonment, kidnapping.

to ofheld that constitute the offence kidnappingit was
and violenceten of actual forcea under yearschild age,

anor totransportation country.is not necessary, foreign
in the caseunder which the indictmentthe statuteBut

includes in the offramed,is offence kidnappingusbefore
the seized out of the State. Intointent carry personthe

four waschild, old,the which was about yearscasethis
mother,its with aits lawful withfrom custodytaken

of the Theand carried out State.hand, actuallystrong
ofbeen, a decree thisof the child byhavingcustody

mustthat bemother, custodyto thecourt, assigned.
even as theas lawful,all againstfor purposes,regarded,

to take thefather; he has no “lawful authority”and
will,so her for theIf- he doesher. againstfromchild

the it comes withinState,it out ofof carryingpurpose
father over the child wasThe of thestatute. rightthe

asdecree,the as much his overforce ofthe rightbygone
; the for which hewife andhis formermother, purposeits

to orto itsubject slaveryit whether merelyaway,carried
the ofcontrol, could not affect questionhisto parental

it affect the extent ofmightor not althoughguilty,guilty



TEEM, 1860.JUNE 59

». Farrar.State

the cited theauthoritiespunishment. byBeside the
550;8 N. H.Rollins,counsel for v.the are StateState,

Ros, Law, 429.on Cr. 2Ev. East’s Crown465,
But a child of suchit is thatsaid the respondentby

tender to resist the for-no orcould have will capacityage
cible from the State,removalconfinement andseizure,
and the ofthat protectiontherefore she was not within

however,either cannotWe,clause of the assentstatute.
to such of thisthe laws characterOnposition. contrary,
seem to have in the of furnish-originated especial purpose

to areing protection children. And we to holddisposed
that the child thewas of consent to seizure andincapable

andremoval, that,, taken from its lawful itbeing custody,
must be deemed to have taken without itsbeen consent
as matter of law. theIt was so held in case of a child
ten of inyears State v. 8 H.age Rollins, N. 565.

In the case of children whenof that are intheyage,
the of lawful areplace their deemed to becustody they
free, but when taken the will of theiraway against right-
ful areguardians, as underthey justly regarded illegal
restraint. So it is held in on habeas corpus,proceedings
and such is the welaw, think, that this case.governs

The that the child hadproof affection for the father
was, .therefore, as it could have norightfully rejected,

thelegitimate issue of orbeai'ing upon guilty guilty.not.
If it were essential that the indictment should have the

of the officer, still we shouldsignature not beprosecuting
inclined to hold that in the of the solic-signatureaffixing

the absence of the mustitor, necessa-attorney-general
be aIndeed that is matter of whichrily thesuggested.

court would take asnotice, it was heldjudicially distinctly
in the 4Wilkes,case of Rex v. Burr.celebrated 2527-2577.
That an thewas the case of infoi’mation by solicitor-gen-

Iteral. was held that it was not to avernecessary a
in Lordthe office ofvacancy attorney-general. Mansfield

“ is a officerthat the of thesays, greatattorney-general
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theand this and court take notice whencourt,Jaw of the
whom it is filled when full.vacant,is and Theyoffice by

thewhen he sues forto thecredit solicitor-generalgive
courtin thecase,So thisthat he has authority.”king,

of the attorney-take notice of the absencemay properly
acts in his especiallyand that the solicitor place,general,

that fact.is called tocourt upon certifywhen the
hold the of thehowever, prose-do not, signatureWe

is thesuchto be indispensable, althoughofficercuting
wascommon law it notAtand practice.properusual

the investi-to attendhe accustomedneither wasrequired,
hisas toandall,at no changetheof jurygrandgations

5 Pikev. State,statute. Andersonis made bysignature
State, 6101; Thomasv. 4 Blackf. v.444; State,Mc­Gregg

State, 10 &M. 192.457; S.Keithler v.Mis.
therefore, bemust,There

theon verdict.Judgment

v.Nute Nute.

that heimpeached, by showing contradictory-has mademay beA -witness
statements, isalthough positive,his denial of such statements not but

does not remember them.merely that he
aas to ofinquiry prior unregis-the existenceput uponispartyaWhen

he hasdeed, inquiry,made due is one ofquestion,the whethertered
court;fact, jury, under the instructions of theby theto be determined

byinformation obtained him from properthepurposethatand for
it cannotthough be used to bearmay proved, uponbe thesources

aor there has been such deed.notquestion whether
witness, expressed, topreviously generalof a as the merits ofopinionThe

testimony.admitted to hiscase, ordinarily impeachnot bewillthe

to lands in Thea real action recover Madbury.This was
X). claimed the underlands,Alonzo Nute,demandant,


