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in a conversation the a tofact oftouching conveyance
the hadthose under whom the tenantclaims,plaintiff

to the infor want ofobjected conveyance solely capacity
the grantor.

The re-examination of within the'Walter wasDurgin
of thediscretion who tried the and we seecause,judge

to the itno was exercised.objection way
the views thestated, verdict must set aside andbeTJpon

triala new granted.

Merrill v. Downs.

bythe of landprice paid plaintiffto recover theassumpsitofIn an action
day, pursuant executoryon a to anas weekpartners,to the defendants

made, Sunday, by plaintiffon the with one of thepreviouslycontract
other,defendants, subsequent approval rejectionor ofthe thesubject to

land; Held,convey• thesale and that theconfirm therefused towho —
character, completedand not on Sunday,in itsexecutorybeingcontract

ofillegal prevent recoveryas to the the pricefarrendered sonotwas
of action.in this formpaid

being partto the defendants of the resby plaintifftheaddressedLetters
legal convey-a demand of aadmissible to showproperlygesta, were

land, money.repaymentthe of thethe orofance

W. Merrill AaronAssumpsit, againstbrought by George
under the firm ofDowns,E. partners,and SimonDowns

the sum ofrecover dol-Downs, forty-fiveE. toA. &S.
for theto bein different countslars, money paidalleged

andthem,lent toat their moneydefendants request,
them the use.tohad and received by plaintiff’smoney

the lived at Mil-in evidence thatIt plaintiffappeared
and the defendants near Mass.Boston,in thiston, county,

thehalf of the defendant’s wife. Aboutwere brothersThey
the had a withconversationofDecember, 1856,1st plaintiff
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bim. AboutSimon real estate ofabout purchasing
at Milton,of the Simon wasChristmas, againsame year,

at the land he hadhouse, which was pur-plaintiff’s upon
chased the defendants. The house ownedof was by

the it. Thereanother of whomperson, plaintiff*bought
was thetalk of the another ofplaintiff*purchasing piece
defendant’s land his differedlot, but aboutadjoining they

;the dollars and MerrillSimonprice fiftyasking offering
thedollars. On Simonforty Sunday morning following,

came Parker,with whose wife was own sisterNathaniel of
the wife, to the house. He inplaintiff’s wasplaintiff’s
bed. saidSimon to I have come onhim, to sellpurpose

that andof the thenyou piece land, plaintiff got up.
The went out to the andparties barn, thetogether nego-
tiation was resumed. first on the bounds ofThey agreed
the land which would sell. TheSimon thenplaintiff
offered him dollars for the andland, Simonforty-five said,
It is a were near the whereThey barn,bargain. standing

could see all the land in andthey no othernearly question,
was In theperson course of the samepresent. forenoon

the andparties met, Simon to thesaidagain Weplaintiff,
don’t want to make out a deed till Aaron can see the land,
as he owns it me.with I send uswant to dol-you forty
lars, and Martha P. Downs was hispay five(who mother),
dollars between now and Aaron will be down nextspring.

andsummer, will a deed when he comes. Thegive you
plaintiff said, Aaron won’t to it when heSuppose agree
comes. Simon He will. If send us word atreplied, not,

andtime, weany will send the Theyou money. plaintiff
said,then On those the five dollarsconditions I will pay

to Mrs.. andDowns, send the thistomoney you. During
conversation no other these two werebutperson present.

On the 3d of the sent to the1857,April, plaintiff
defendants and sentDorr,Elliott S.forty dollars, theyby

“a as Receivedhack 4,1857.follows:receipt, April
for A.dollars of Elliott Dorr. E. & Downs.”land, S.forty

xli. 6VOL.
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On tbe five8tb of be to Mrs. DownsApril, 1857, paid
“ ofand a Receiveddollars, took as follows:receipt,

handA. & E. a tbedollars,S. Downs five as present, by
8, Marthaof ."W".Merrill. Milton, 1857.George April

P. Downs.”
1857,4thtbeElliott E. Dorr testified that on of April,

defend-be carried from tbedollars tbe toforty plaintiff
stated.Boston,at and tbe beforeants, receiptreceived

in him a let-office,He met tbe of theirSimon entry gave
and himter from tbe and out banded tocountedplaintiff,

dollars. He read counted tbeletter,tbe money,forty
aintoand said it was asked the witnessHe thenright.

where Aaron and be wentroom, was at his desk,sitting
Aaron,in. Simon banded tbe and tbe toletter money

said,readwho tbe letter and Aaroncounted tbe money.
is IHere dollars. It allsaid, isSimononly forty right.

him old five dollars.told to send us and tbeforty pay lady
Tbe witness in with hisSimon,understood conversation

to were a deed whenbrother, to Merrillsay .givethey
Aaron Thewent down. to tbewitness objected receipt,
because it did not refer received fromto tbe asmoney

“;Merrill him but Simon in Aaron’s Nosaid,by presence,
matter; are a witness have tbeweyou got money.”

A letter defendants, notice,was tbe on andproduced by
in tbe A. & E.evidence addressed toby plaintiff,put

“ Milton,as 8. IMass., follows :Downs, Boston, April
sumElliott E. tbe of dol-Dorr,send tbe bearer, fortyby

a tbeland. Please send forlars, receiptfor the money.
toso I can show to someEri,Please send a line get

E. Merrill.”Yours,to build a wall.stones George
thattbeIt plaintiff’s testimonybyappeared .Aaron

in He Isaid,bis bouse 1857.came to August,Downs
a deed of a of landus towant give you pieceyousuppose

be did.Tbe said Aaronof us. plaintiffboughtyou
a deed,can us to butyouIsaid, givesuppose you compel

us. Tbenot do unless do compelshall it, youwe plain-
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I withoutas anddeed,I the Simonsaid, agreed,tiff want
havesaid be should toAaron nothingany compulsion.
deal more thanaas land was worthwith theit, greatdo

Then I wanthim,toldit for. TheSimon sold plaintiff
Aaron saidit; to whichhavethe and must theymoney,

itnot back.and shouldhad his paymoney,got
he talked withthat when Aaron,The testifiedplaintiff
he made within the Simon,there was no bargainchange

than thatwas no other made onand that there bargain
after. Theeither before orSimon,with receiptSunday

in ofdollars was the Aaron.for the forty hand-writing
his hecommenced suit wroteBefore the sev-plaintiff

thedefendants,to the anderal letters stating bargain,
it. To thesethem to letters noperformrequesting

inwere evidence,returned. They putanswers were being
andnotice,defendants on werethe referredbyproduced

datedthese,One of October 27,atto the argument.
“: You tothese words mepromisedcontained1857, give

when Aaron came down.”summer,the Thedeed ina
its inand to admission evi-excepteddefendants objected,

admitted.it was•dence,but
a on thenonsuit,forthen moveddefendants groundThe

waswhich the wasmoney paidthe contract uponthat
declined to order abut the court non-on Sunday;made

The defendants thendefendantsand excepted.thesuit,
andevidence, further,or to proceedanyto offerdeclined

for the sum ofa verdictdirectedthereuponcourtthe
from 1857.and interestdollars, August,forty-five

to the thatdefendants, pointtheforWoodman,C. W.
cited Fairleeinadmissible,weretheof plaintifflettersthe
1 Ev.L. Phill.E. C.103 225);& P.3 C. (14Denton,v.

;92Railroad,v. 7 GrayRobinson;124sec.; Ev.,338 1 Gr.
the thatand to664; point14 Ad. & E.Skene,v.Gaskill
of thein violation Sundaywas void becausethe contract

19 H.N.French,v.1; Varneysec.271,Lawslaws, Comp.
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283; Allen v. 14 133;N. H. 4Boby West,v.Demipg,
;N. H. 285 ;Woodman v. 25 H.Hubbard, N. 67 v.Gregg

y.4 322;Cush. 12Wyman, ;East 296Gordon,Shiffner
Lane v. 4 130;N. H. v. 11Shackford, Ayer Hawkes,

151;N. H. v. &Bidler, 406;Fennell 5 B. Cr. onStory
y.; 184;146 4 Peters 2 ;Cont. Kent Com. 588 Lawernee

y.; 299;5 Hill 107 9Taylor, Luey N. H. DowdleBundy,
y. y.451;12 6 611;Johns. East Ma-Camp, Davenport

_Booi/i Pars,55; 405;15 Mass. v. 6 T. R. 1son, Hodgdon,
380; 133 2;Cont. on Sales 588-591;on Kent Com.Long

Johnson, 343;Holman v. Brackett 29v. Hoitt,Cowp.
264;N. H. v.White 23 H.Hunter, 128;N. Buck v. Al-

190;26 Yt.tee, Simpson v. 3 M. &Nichols, 239;W.
y. 4Sparrow, ;Smith 84 v. 18 Yt.Bing. Lovejoy Whipple,

Bean,v.379; Smith 15 N. H. 577.

Christie,and Sanborn,K. for theO. citedplaintiff, Smith
y. y.Adams 19 358;v. Yt.Sparrow; Gay, Stackpole Sy-

229;23 H. Bloxsome 3monds, N. v. B. & Cr.Williams,
Pars,2232; 375;Ch. on Cont. on 262 ;Cont. v.Lovejoy

379; 187;18 Yt. v.Goss 24 Yt. HiltonWhitney,Whipple,
y.y. Me. 4143;35 Norton M. & G-r.Powell,Houghton,

y. 9 500;H. 2142; Davis, N. v. Butts,Clough Sargent
99 v. 24; 317;Yt. Sumner Yt. v.Jones, Uhler Applegate,

140; 22Bainey 288;26 Penn. St. v. Ala.Copps, Clough
31 N. H. 490.Shepherd,v.

TheJ. case finds that the lastNesmith, on inSunday
E.December, 1856, Simon one of theDowns, defendants,

relative of theand a called him at hisplaintiff, upon
and to sell to him ahouse, small tract ofproposed land,

the homestead. The thenplaintiff’sadjoining parties
to the bounds of the the and timeland, ofagreed price,

but that no deed should made out,bepayment, agreed
until Simon’s brother who owned the landAaron,- with
him as should come andco-partner, down to Milton,
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tbe and comeland,examine that be was not to before tbe
ofnext summer. Tbis tbe extent tbewasensuing negotia-

tion made tbe on There was noby parties Sunday. agree-
or memorandum of tbe reduced toment, contract, writing,

nor tbe to tbeparties be tobysigned charged, agreeably
of tbe statute of frauds. Tbe norequisites plaintiff paid

of tbe consideration wasmoney. There no contractpart
There noor consummated. existed more thancompleted,

an a tbesale,forparol propositionopen contingent upon
future theof to tbeplaintiff consideration,willingness pay
and tbe assent of tbe defendants to receive it,subsequent
and tbe of tbeexaminationupon previous personal prem-
ises tbe andco-tenant, then, his assent toAaron,by upon

tbe title. There were nogive contracting parties present
and on to make andSunday,together competent complete
a contract. Simon bad no written orbinding other legal

to bind bis absent nor did beauthority tobrother, propose
do so.

Tbe defendants held tbe land as It is wellpartners.
settled that real estate, to and heldconveyed by partners,
and them, as andthough purchased by funds,partnership
for tbe use of tbe is to be considered in lawpartnership,

tbe ofas several tbe individual and liableproperty partner,
theirto levied on for debts. v. 7Fisher,be Peckseparate
tbeCush. 317. dissolution of a orUpon co-partnership,

of atbe decease the interest of each inpartner, partner
estatetbe real to tbe descends tobelonging partnership,

bis at law,heirs to the debts of the firm.subject Pratt v.
3 McLean 27. canOliver, Partners have no seizinlegal
in their 24Holt,of land v.Musseypartnership capacity.

257; v.N. H. Jarvis 23 N. H. 136. oneBrooks, Hence,
cannot tbe firm abind contract for tbe sale ofpartner by

their real from co-estate, without bisauthorityspecial
unless, in a case the and ofwherepartner, sellingbuying

real estate is tbe of tbe Lawrence v.object partnership.
5 notHill Aaron was boundTaylor, Therefore, by107.
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inhis interest the land inthe acts of toSimon, convey
be beThe to mustquestion. obligatory,agreement,
neither. Theormutual, both parties, agreementbinding

is can withhold assent toif either anyincomplete party
then, it that theof terms. onHere,its appearsimportant

nothere were adequate consenting parties present,Sabbath
exist-a There was novalid contract.ofcapable making

There wasin contract.the nothinging mutuality proposed
founded;an action at law be ordone which couldupon
if awhich, made onstood,as it thenmade,any agreement

law oreither atenforced, by anycould beday,legal
ofin the mutual consentOn Sunday,proceeding equity.

in theall It was powerinterested had not been obtained.
material requi-of All theeither to recall their proposals.

toremaineda valid in to landssites to relationcontract
be futuresomeperfected upon day.

ahison part, upon subsequentthe plaintiffAccordingly,
to the defend-the landadvances the oflegal day, price

them,in return from sometherefor,and then receivesants,
a land. Theevidence of the existence of contract about

in case to be analogousinvolved this appearprinciples
N. 229.23 H.to those settled in v.Stackpole Symonds,

and histo thethe defendantThere, plaintiffproposed
aon to and certainassociates, on perform jobSunday, go

railroad,a and he would them thefeforof work on pay
thewhen the work should be Oncompleted. Monday,

and his co-laborers took the under con-plaintiff subject
and finish the Insideration, concluded to on and job.go

this the the defend-case, court considered the oflanguage
ant no than a and as iton as moreSunday proposition;
was that course,not on there of no con-was,accepted day,,
tract If remain to be done on somecompleted. any thing
future the contract will be It is suffi-not void. notday,

contract,to avoid a that it of a transactionoutcient, grows
on render it must beTo it voidSunday.commenced

H.Davis,on that v. 9or N.Cloughclosed perfected day.
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19 18500; 358;Addison v. Vt. v.Gay, Whipple,Lovejoy
577;H.379; 423; Bean,Vt. Ch. on Cont. Smith v. 15 N.

3 B. & 6Williams, 232;Bloxsomev. Cr. Williamsv. Paul,
653; ;v. 24 11Lee,Vt. 317 Butler v.Whitney,GossBing.

885;Ala. 8 theU. S. 337. In summer of 1857Digest
went to and inAaron Downs Milton the landinspected

and his refusal toorquestion, signifiéd unwillingness,
it to the also refused to refund the con-convey plaintiff;

him and insideration received brother. The lettersby
athe case show thedemand, the ofspecial by plaintiff,

or the advanced for the land. Whenconveyance, money
is aon contract which ispaid on themoney partexecutory

himof who receives andthe he fails tomoney, altogether
fulfil his theof the ancontract, haspart injured party

either to anelection, action on the to recovercontract,bring
itsfor asor to consider itdamages non-performance,

rescinded, and recover back the as had andmoney paid,
received to his use. 300;v. 9 N. v.H. LaneLuey Bundy,

5 N. H.Shackford, 133; 150;v. 11 H.Ayer Hawkes, N.
v. 2 14 H.Austin, 20;Pick. v. Carter,Carter N.Griggs

424. an statute ofon voidMoney paid byagreement,
cannot,which the defendant or will notfrauds, complete,

such,622. In casebe recovered Ch. on Cont.back.may
theland,made for the sale of plaintiff,beagreement

can must that he has therecover,before show tenderedfie
v.and demanded a deed. Hudsonwhole purchase money

20 241.Johns.Swift,
case,The v. 26 Penn. 140,Uhler Applegate, quoted by

the sustains the of this ease.counsel,plaintiff’s principles
In wasthat case an made on Sunday, uponagreement

ahad it been made on week no action couldwhich, day,
have been maintained. It for itsdepended entirely

an theafterward, viz.,act to bevalidity, upon performed
madeof The waspayment subsequentlypayment §>160.

said that thisthe understood terms. The court consti-on
valuable freetuted a contract a consideration,uponperfect
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from from theany conversationobjection arising previous
on In Lewis,the C. J.,Sunday. opinion,delivering says
that it is not the intention of tbe law that its forregard

Sabbath,the should made the means of abe perpetrating
fraud. It us that neither the law or soundtoappears

would the in delicto. One ofmorality parties pariplace
the defendants invades the of thedomestic plain-privacy
tiff, the law,on in the sense of statutebecoming,Sunday,
the disturber and then induces the toothers,of plaintiff

in for thethe defendant’s hands the considerationplace
land. The a asksafter to longplaintiff, submitting delay,

theland, taunted, answer,for a deed of and is thatthe by
he can neither land his The courthave the or money.

wherewill afford relief to the more innocent party, equity
93;4Talman, Kern. v.Tracyit. Schemerhorn v.requires

4 The letters which betweenKern. 162. passedTalmadge,
and afterbefore theto a contract immediatelythe parties

and relate to it, astransaction, with,be so connectedmay
to and thereforebecome of the res admissiblepart gestee,
evidence. Ins. 8 Pick. 56;Co. v. DeWolfe,New-England

v. 14 Ad. & 68 E. L. 664.Skene, E.,Gaskill C.
Eor there should bethink,these wereasons,

theon verdict.Judgment


