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Newton, R.,The prosecutiontown of instituted a against one as the
children,illegitimateofputative father two the mother being pauper,a

;inlegalher settlement saidhaving prosecutiontown which vol-was
byuntarily compromised givingand settled said R. plaintiff,to the

town,of selectmen of said and agentone the acted as inwas behalfwho
R.,town, said agreedthe note of for an amount upon, payableof the

at the same time R.plaintiff, mortgagethe and executed a ofto certain
plaintiff, securityto the as for said note. On aproperty subse-personal

defendant,property byof the the anattachment as officer inquent
R., held,a of it was that it competentof creditor was for thebehalf

R., town,adjust prosecution for theto the with benefit of theplaintiff
indemnityand as formortgageand receive the note the past and

security for the future.
agency plaintiffof to the of the presumed,The assent the town would be

trover,authority on him to commence anconferring full action of to
the value of the propertyof the’defendant embraced inrecover the

defendant.byand converted themortgage,

claims the valueThe of certainTROVER. plaintiff per-
One ofviz., oxen, cows,twopairsonal fourproperty:
andcalves,three tons of all thethirtyyearlings, bay, prop-

and which the defendantthe isof plaintiff,erty charged
andwith to his own use, ontaking convertingwrongfully
1858. theOctober, Plea,2d ofthe issue.day general

in evidence,The offered that saidplaintiff' property
to one Michael of inbelonged Piley,originally Swanzey,
the 22d ofthis that on A. D. 1858, hecounty; day May,
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and deliveredmade to said Hoit Ms note forpromissory
to demand,or on with interest$400, Mm, order,payable

that of said note,for theannually; purpose securing
aon the same executed of theEiley, day prop-mortgage

The is inaforesaid, to the usualplaintiff.erty mortgage
has the theform, affidavits of who subscribed toparties

of a debt due theit, from the to dulymortgager mortgagee,
on 22d ofand was also recorded the samecertified, day

in the in The defendanttown-clerk’s officeMay, Swanzey.
sheriff,the as aof saidjustified property, deputytaking

in Combs,the same on a writ of one tofavorattaching
Combs,his said datedwhom was indebted on note toEiley

said31st A. and who claimed that mort-1857,D-.March,
note consideration.void,was and said was withoutgage

thethe of said note,To consideration plaintiffprove
the 14thoffered evidence to that on ofdaytending prove

as select-Bartlett,the and Gilman1858, plaintiffMay,
madeNewton, in theirState,men of the of thistown

said town ofin in of theform,due behalfcomplaint
a ofCurrier, theNewton, before E. then justiceElijah
in said Newton,and residentState,thepeace throughout

ofhad delivered twothat one Euth beenAnn Stevens
to and that saidchildren, Eiley,illegitimate chargeable

him,herAnn had to make complaint againstneglected
and a toand that she was then there pauper, chargeable

Currier,said said town.Newton, and was bysupported
thethe same issued his warrant officerday,on directing

ofor some thejusticeto before otherhim,Eileybring
saidfor Cheshire to answer to complaint;county,peace

said he was arresteddulyon the 21st of May,whereupon,
a theand taken before Edward of forFarrar, peacejustice

Cheshire and and towas plead guiltycounty, arraigned
to furnish aandtherein,the was orderedcontainedcharge

tosureties, appearin sum with sufficient$400,bond the of
saidof the court in the county,at the then next term

saiddid bond,notas the law required. Riley procure
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noteLis saidon nextbut the day voluntarily gave
Hoitclaim,to settle saidand to the plaintiffmortgage
morethat be would never hear thinganytelling Riley

and no further proceed-from said complaint, accordingly
Hoit testi-were had in court saidupon complaint.ings

in 1858Newton,one selectmen offied that he was of the
asthis matter in thatand he acted in capacitythat1859,

and with-Newton,ofof the townthe and trusteeagent
town, authorityout vote of theany conferringspecial

hadthe town of Newtonhim. He also stated thatupon
for thelast,to March§313,the sum of priorexpended

children,Stevens, and her twoof said Ruth Annsupport
account;theirincurred onincidentalincluding expenses

himself,that note tosaid was made topayable pursuant
the advice counsel,of as the safe and convenientmore
mode of itsaid deed of andexecuting mortgage, making
available as but that thesaid note was propertysecurity,
of the town, and the foraction thereon was prosecuted
the benefit of said thefacts,town. theUpon foregoing
defendant andto the affidavit of theexcepted mortgage,
to the warrant of the in form andas defectivemagistrate

;substance andnote,and to the consideration,as without
that thatsufficient had to showevidence not been offered
said Ann Thesewas a of the town of Newton.pauper

theobjections court and theoverruled, jury, having
returned their the defendantverdict for the plaintiff',

setmoved bethat, for the the verdictreasons,foregoing
and a trialaside, new be granted.

for theFaulkner,Wheeler plaintiff.$
1. the7,The secs. to68, giveRevised Statutes 8,)(chap.

casesinselectmen of maketowns to complaintauthority
and noform,like in the usualthis. The warrant was

theis taken as to the of proceedingsexception regularity
before not beenthe Had the case compro-magistrate.

furnishthe tomised, defendant would have been obliged
lie into the and the orcosts, jail.townsecurity pay
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aformed2. the goodThe ofcompromise prosecution
45.N. H.15note. Parker v. Way,consideration for the

ahadThis selectmen rightwas such a settlement as the
without specialto make under their general powers,

townand thetown;of theconferred voteauthority by
moreover,town,could not avoid settlement. Thethe

the prosecutionhas ratified the settlement by abandoning
and this suit.instituting

thebybe avoided3. settlement could"Whether the
vol-made ithe;or is astown, Eileyitnot, againstgood

becannotandaction,a civiltountarily, compromise
their authority,exceededheard to that the selectmensay

no objec-and it—the townhad no to make makingright
tion. v. cited.Parker aboveWay,

truewas4. legallyThe affidavit theupon mortgage
debt46. TheH.and 23Blake,sufficient. v. N.Laihrop

of New-or trusteeasHoit,was due from to agentEiley
theorhisthatnotton, agency,but it was necessary

stated.bein he shouldacted,whichcapacity
of theaAnn was5. The evidence that Euth pauper

intheto warrant jurytown of was sufficientNewton,
this wasevidence onfact;that but no pointfinding

inthe townmadeThe be bynecessary. complaint may
ahave legalthe motherresides,which the mother whether

orabe pauperwhether shenot,settlement there or or
ofliabilityis theH. 424. Itnot. v. 36 N.Glynn,Warren

with theinstance, sup-in the firstthe town to be charged,
inthe townofthe on -which thebastard,of rightport

is based.to makeresides,which the complaint,mother

6 East.Grover,v.defendant,the ColeLane, for quoted
1Wilson,5 Townsendv.110; 141;v.Weld Griffin, Esp.

199.398; Bill, 39 II.v. N.WeeksCamp.

and 8th sec-the of the 7thJ. UnderNesmith, authority
State,chapter of thisof the Statutestions 173 of Compiled
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somemake beforeselectmen of towns can their complaint
ofthe father anycompetent magistrate against putative

bastard, him same.with thebegottencharging having
this a underissues, form,warrant in dueUpon complaint

the hand and seal of the such person,directingmagistrate,
so to be thebefore some ofbroughtcharged, justice peace
in and for the in commit-which the offence wascounty
ted, inor which such offender reside. foundIfmay

the offender shall be ordered to tochargeable, give security
save the town harmless from the maintenance of such

andchild, to all of andcosts to standpay prosecution,
committed until such order shall be Theperformed. pro-
cess that issued in the case before us tooriginally appears
have inbeen with the of the afore-conformity requisitions
said sections. But defendantwhom theEiley, represents,

havemight Currier,that E.properly urged Elijah who
issued this was then a resident ofprocess him,against
the town of Newton, the and thereforetown,prosecuting

reason of his initiatedisqualified, interest, toby presumed
him. This to have availedproceedings against objection,

should have taken ofbeen at an theEiley, early stage
when first before the ofproceedings, arraigned magistrate

Cheshire the andcounty, upon when asked tocomplaint,
to theplead him. hecharge But, asalleged against

then took no andexception, to thepleaded generally
he is nowcharge, considered as waived hishaving privi-

and it is now too late to setlege, this matter of de-up
fence in this action. 424;Warren v. 36 H.Glynn, N.

v. 21 Barb. 214.People Clark, the defendantAgain,
denies to the in interest the set-toparties power
tle chai’acter,of this and that theproceedings urges
note is without orconsideration,bygiven Eiley

and It that if thisvoid. be concededillegal pro-may
cess were our law as criminal in its character,treated by

then set-and this as an offence theagainstcharge public,
or this kind ana matter of would betling compounding
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ofact, and a note tbeforillegal promissory given purpose
the con-of such settlement would besecuring object

sidered void. But it has been that the intentiondecided
underof the statute on this and thesubject, proceedings
there-andit, are to redress as and for a civil injury,give

isfore it no offence to or aadjust prosecutioncompound
156,of this nature. In Marston 11 H. theJenness,v. N.

the thecourt that intent of our statute is tosay compel
aidfather to the mother in the of theputative support

child, and main-to to the town liable toprovide security
tain it.

For the of theredress,this Legisla-purpose affording
as in cases ofture, civilthey may, injury,undoubtedly

have it ofdeemed to authorize the employmentexpedient
alone.to criminalprocess usually applicable proceedings

asThe As soonto be is anobtainedpurpose indemnity.
this is attained. Thefurnished, the of the law isobject

un-rules of civil are toapplicable complaintsproceedings
asder this and are to be treatedact, substantiallythey

court,inremainscivil remedies. So as tlie respondentlong
ofto abide the orderand asks for he his bonddelay, gives

and futureascourt. This both securityoperates present
"When, atisas the contested.so long chargeindemnity,

and a final order forobtained,a is sup-convictionlength,
of thesecure theis the bond to performanceport passed,

order the usual remedy.becomes legal
inas,the of theBut whenever party charged,liability

for theand it becase, admitted,this is may advantage
meansin interest toof the adoptand convenience parties
to theorbond, indemnityas the securityother than the
them.to tonowe see objection resortinginjured,party

indem-form ofdoes not any particularThe statute specify
nity.

theis made voluntaryacase, byIn this compromise
free-of hishis confession liability,ofconsent Riley, upon

tofor thethink it jurymade. And we was competently
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andbyfor the note Kiley,a consideration givenfind good
to it,theon the of respondent paya binding partpromise
the otherand connected withaforesaid,the factsupon

their com-furtherthe tofact that town forbore prosecute
H. 45.v. 15 N.Way,him. Parkerplaint against

asof the bond,In the amount of thethis case, penalty
formade the considerationfixed the wasby magistrate,

an amount notthe note as a settlement, oppressive,given
children and the in-or over the of twoliberal for support

for and on account of thecidental costs. All pastcharges
children,and the became mat-future maintenance of just

into Theters of and were taken account.settlement,
similarunder statutes toStates,in of thepractice many

of this nature as civilours, has been to treat prosecutions
Thethemsuits, and to settle accordingly. obligations

sufficientare a considerationon fathertheresting putative
of thea in for the benefit mother.settlement,for part

15Moody,Davis v. 175.Georgia
the actunder beIllinois, bastardyIn mayprosecutions

at ofthe discretion theorcompounded, compromised,
8v. Scam. 378.Francia,parties. Colman

a on a sur-father,a noteVermont, by putativeIn given
is on suffi-or prosecuted,of the suit complaintceasing

238;1 Vt. HolcombHobbs,v.Havencient consideration.
2 357;Conn.Taylor,v.141;8 Vt. Hinmanv. Stimpson,

2 165.v. Gr.Dyer,Morrison
inare not thethe court theIn proceedingsKentucky, say

the of theare for benefitcriminal theynature of process;
403.natural 17 U. S.enforce aand tomother, duty. Dig.

should not have takenthat Hoitit is objectedBut
that the deed of morfr-to andnote, himself,the payable

note, is also invalid. We havesecure saidtogage, given
to initiateof selectmen pro-that it is made theseen duty

It isthe of their towns.this kind for benefitofceedings
to makethe of their powerswithin scope generalalso
acts thesuchthe like andobject,for bysettlements
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betown would bound. It is for tbe town in sucbcompetent
and actscases to tbe of their In thisadopt ratify agents.

have andthe town of Newton assented tocase, ratified
tbe of tbeHoit,doings by abandoning prosecution

and the thenconfirmed settlement madeagainst Riley,
and this suit.by authorizing prosecuting

The findscase that the note was made to thepayable
rather than to the and thethat deed ofprincipal,agent,

of executedpersonal as se-mortgage property, by Riley
theat same under the advice ofcurity, time, counsel,

himwas made to as the more safe and convenient mode
of to the-town.security As the town does notgiving
seek to the acts of theirrepudiate tobut enforceagent,
them, init does not now lie the or theofpower Riley,
defendant, to aver want of in so asIloit,capacity long
he went the hasinto andvoluntarily compromise, enjoyed
the full benefit of the and of Hoit.forbearanceclemency
That had this occasion,Hoit for his onacts,authority
see v.Lathrop 46;23 N. H. v.Blake, Unity,Glidden
30 105;N. H. 15 H.Parker v. N. 45.Way,

It is the Anndefendant that Ruth Stevensobjected by
was not a of the town of There wasNewton.pauper
evidence thebefore that she in need of imme-stoodjury

relief,diate and selectmen,that the town, their hadby
afurnished amount in hertowardlarge supplies support,

and her children. isalso It settled that a ofcomplaint
this kind be made the in thetown which mothermay by

theresides, whether mother have a settlement therelegal
or whether she is a not.not, or oractually pauper

The statute the towns the toprotects liabilityagainst
be and thisauthoi’izes issue forto thatcharged, process

424;Warren v. 36 N. H. v.purpose." Glynn, People
8 Wend.Corbett, 527.

The last was a asuit on undergivenrecognizance,
the act of New-York, for the ofbastardy thesecui’ity
mother and town the of the child.fatheragainst putative
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“The theCourt was not forIt tonecessary plaintiffsay:
show the of tbe themother,settlement nor actualprove

to inchild,of the order en-expenditure tomoney support
title andthe recover. The ordertoplaintiff recognizance
were primd of the childevidence being chargeable,fade
and the theirof been maintainednecessity thehaving by
town.” it isSo in this case not for the defend-competent
ant to raise this objection.

After the of on hisacknowledged liability Riley, part,
we do not under thisthink, action, the defendant can call

the theupon to show settlement of theplaintiff pauper,
or the amount on her account, or for her ille-expended

children.gitimate
: Our attention has beenAgain called the threeto English

cases, a construction to 81, act ofgiving chapter George
H. The statuteof the have been inobject to itsappears
terms to our tostatute, toanalogous cities,indemnitygive
towns and the thefather forparishes, against orsupport
the to the theirorliability mother,support illegitimate
children. The statute is more restrictive in itsEnglish
terms than our statute. We each ofunderstand the de-
cisions to be notes,founded givenupon promissory origin-

the theally by father, intervention ofputative through
settlements made and with the of theoverseers ofpoorby
the andresided,where to indem-parishes they severally

their said the to ille-nify liability supportparishes against
children.gitimate

of action,The in each sustain thecourts, case, right
actual'thebut limit the amount to be recovered to expen-

the action isditure to the time commenced. Theyup
note, butthe settlement bysanction the of applyvalidity

the to expenditures.only pastremedy
because, theform, say,in this theydiscriminateThey

with theentrustedoverseers should not beof the poor
of thethe continuanceaof uponpower wagerlaying

tois understood6 East 110,child’s life. Gowen,Colev.
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J.,C.on tbis Ellenborough,case subject.be tlie leading
“ consideration,beIt a thatthere wouldsays: shocking

this, officers,a as themeans of such parishsecurityby
thea that father shallhave toduty perform,who public

child,the maintenance of themake a forproper provision
the as shortan interest that child should liveshould acquire

“a time as the aspossible.” Considering security, given
officers in their itto the individualonly,parish capacity,

to deal atis them a withtemptationgiving negligence,
—trust the care of childrenin that most importantleast,

is to them.”of committedtender age—which
convert“The officers cannotparishGroseJudge says:

for the mere ofthem indemnity,a purposepower, given
and the life anda matter of speculation uponinto bargain

thethe it interest of thechild,of makingdeath thereby
asof the child soon asto rid possible.”the parish get

“ in theof that sort case beforeappearsnothingThough
of,court such have been heardthe out ofcourt, thingsyet

dueNow, withhappen.”it is obvious they mayand
to fromwe ask be excusedto authority, adopt-deference

much thecase;in this more reasonsdecisiontheing
it. in this of civilization andthink,for We ageassigned

cruel and absurd to a ruleit be ofadoptwouldhumanity,
of the which wouldour overseers poor -implyforaction

bemotive ofthe selfish gain, theyforthat, might
of childrenor the livessacrificeto jeopardizeinduced

their official care.toentrusted
in arecase,the this we not atunderstandAs proofwe

the the existence ofentertain ofpresumptiontoliberty
or of funds the ofbyabuse misappropriation agentany

town;the or that our decision the merits of theupon
as tendcase, indicated,before would to any pub-produce

inresults that We,lic direction. therefore,injurious
the anddismiss submit themdecisions,foregoing English

the test of the :to maxim “Lexapproved plus laudatur,
ralionequando probatur.”

There be themust on verdict.judgment


