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nature, symp-as to theinjuredrepresentations person,The of a sick or
sufferinghe is atinjurytoms and of the disease or under whicheffects

time, histending to showthe are admissible and evidencecompetent
actual condition.

town, high-inliability damages byThe of a for the occasioned a defect a
way, depend upon agentsdoes not the fact or not its officersorwhether

defect,of providedhad actual notice of the existence the it ofwere
accident,such a character and of such continuance at the time of the

bound, circumstances,reasonablythat the was under all the totown
remedied it.have

Case, for sustained the in conse-wife,damages by
of a defect in a in Plainfield.quence highway
the thetrial, the evidence tended to that atUpon prove

time of the accident, before,and for a or twoperhaps day
there the road,was a small hole in the traveled ofpart
near a small or The werewater-course.bridge, plaintiffs

in a this when their horsewagonriding along highway,
with one of his fore feet into this andhole, beingstepped
to he wasfoot, fell,unable withdraw his and the wife

nothe and It thatthrown from injured. appearedwagon
med-was made to for advice orapplication any physician

after the acci-until four and a half monthsassistance,ical
thedent. The was one spine,injury affectingalleged

the of the neck. Thenear lower plaintiffs proposedpart
made,the to was firstto ask whomphysician, application

rela-time,him at thatstatements the wife made towhat
andtive to her condition, symptoms. Objectionfeelings

and theevidence,admitted themade, the courtbeing
defendants excepted.

of Plain-the selectmento askThe defendants proposed
thatnoticeorhadfield whether knowledgethey any
theroad, atthedefect inthere was hole or otherany

Objectionit occurred.of the beforeaccident,place
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made, the court heldbeing the immaterial,evidence and
inadmissible, and tbe defendants excepted.

The defendants asked the court to instruct the jury,
that if foundthey that the hole in the road was caused
without fault on theany the then thepart town,of
defendants are liable,not unless hadthey notice, express
or of the existenceimplied, of the ananddefect, oppor-

it;totunity but therepair court declined to suchgive
instruction, and the defendants excepted.

A verdict was returned for the and theplaintiffs,
defendants moved that it be set aside, reason of saidby
exceptions.

and Lund, for theChapin,Gushing plaintiffs.£

Wheeler,Flanders and for the defendants.

J.Fowler, The of a sick orrepresentations injured
to nature,as the and effect theof dis-person, symptoms

ease, or under hewhich is at themalady injury, suffering
Iftime, are received as evidence. made to aoriginal

otheror medical areattendant, theyphysician, surgeon,
;as evidence but if made toof otheranygreater weight

are not on that account arethey rejected.person, They
as or disease,received indications concomitants of the

in sort,or some as elucidate andtomalady injury, going
andthe condition of the sothem,explain person making

of the v.disease, or itself. Avesonpart malady injury
6 188; 79;East Rex v.Kinnaird, Gardiner CasePeerage

354;2 & Kir.Johnson, Carr. v. 3Pike,Commonwealth
181.Cush.

the mental orWhenever or condition ofbodily feelings
an aindividual, at are material toti*ne, beparticular

the usual of such or condi-proved, expressions feelings
astion, made at the time in are admissible evi-question,

dence such or are classedof condition. Theyfeeling
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with natural asevidence, from evi-distinguished personal
dence, and whether were real or foris thethey feigned

to determine. 29v. Ala.jury Phillips Kelley, 628.
in an theThus, action for of thewarranty soundness of

a his declaration that he had aslave, in hispain side,
detected,the disease was was holdenwhereby admissible

the 4against defendant. v.Grey 38;M’CordYoung,
v. 1 80Harrison, ;Goodwin Hoot Rowland v. 18Oliver,

749;Ala. 9Rowlac v. Ire. 63.White, So, from the
acase,of the the of slavedeclarations are admis-necessity

sible to of ashow the effects blow his head,upon although
he is in anot witness ageneral competent whiteagainst
man. Biles Holmes,v. 11 Ire. 16.

"When declarations are made in the of anperformance
act which is admissible in suchevidence, declarations may
be as of In theproved the act. case,explanatory present
it was for the tocompetent wife show that sheplaintiff’s

aconsulted in theto of .thephysician regard injury spine
and its condition, and ofthe statements her condition
and made to inhim the course of that consul-sufferings
tation, would seem to have been admissible, asclearly

of the as as ofexplanatory consultation, well the then
ofcondition her v.Stewartexisting Hanson, 35spine.

Me. 1 1506; 102;Gr. sec. Edw. Phill.Ev. Ev. 182, n.
; Sessions79 v. 9 N. H.Little, 271.

town,The of a thefor occasionedliability damages by
a defect in a does not the factdependhighway, upon
whether its orofficers had actual notice of theagents

such,existence of the ofdefect, it were a charac-provided
ter and of such continuance at the time of the accident

thethat town were thebound, under circum-reasonably
have remedied it. v. 3stances, Deering,to Morrill N. H.

v.53; 52;Hubbard H.35 N. Johnson v. Haver­Concord,
35 H. 74.hill, N.
the case tended tous,In the evidence thatprovebefore

time of the and a oraccident,at the for two,day perhaps,
xli. 10VOL.
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a of thesmall in the traveledbefore, there was bole part
near into whichwater-course,road a small orbridge

theand occasionedthe horse therebyplaintiff’s stepped,
under,not,orwas theaccident. It for to whetherjury say

of atown werecircumstances,all the the defendant guilty
thein defect. Thatof not thisneglect duty remedying

imma-it washad not been informed of quiteselectmen
a of the townhave lived interial. partmightThey

haveof ordisaster, mightfrom the theyremote scene
existence,the of itsfromabsent home periodbeen during

of the townit been the dutyand still have clearlymight
wasIf holeremedied the the danger-to have difficulty.

in theand resulted fromous, original imperfectionany
naturalthe or from itsof orbridgeconstruction causeway,

itcause,or from otherif,wear .anydecay, resultingor
a of time to reason-existed for sufficient givehad length

theit,to ascertain and town wererepairable opportunity
notice, or ofhad itsliable, implied,whether expressthey

in roaddefect the resulted fromexistence or not. If the
town,the the and for whichcontrol of theycauses beyond

liable;not in were notany theywere wise responsible,
that, circumstances,the found under theunless theyjury

it the and hadaccident,to have beforerepairedought
to so. was,do The orreasonable opportunity question

andone of reasonable carebeen,have diligence.may
from con-If hole resulted the imperfectthe originally

the or cause-struction, bridgenatural or ofor wear decay
if asit had existed for such of time toor lapse giveway,

of aauthorities the town reasonable opportunity,the
due to know of and it before thewith diligence, remedy

it was immaterial whether theaccident, ofwholly agents
had notice of its existence orthe town not. Towns are

andbound to constant incircumspection regardvigilance
andto are liable fortheir highways, damages happening

ofin defects whichconsequence therein, theyexisting
had reasonable whichto oropportunityhave remedy, may
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have arisen tbeirfrom own in tbeirnegligence original
construction, or tbeir want of infidelity properly looking
after and them.repairing

these views, we think the evidenceEntertaining offered,
to thatshow the selectmen had no actual notice or know-

theof existence of the defect inledge question, was
rejected.properly

As no was taken thetoobjection instructions itgiven,
is to be were correct; ifpresumed they and, so, those

wererequested refused, evenproperly not differ-though
from thoseing materially given.

Judgment theupon verdict.

Kelley v. Proctor.

1952 and 2090passage chapters Pamphlet Laws,Since the of removing
witnesses,of interest in a isdisqualificationthe wife not a competent

husband,testifyto for or heragainstwitness either who is partythe to
a civil suit.

witness, byIn aimpeaching showing generallyhis reputation truth,had for
it must thatappear impeaching acquaintedthe witnesses are with the
general reputation of such amongwitness for truth his neighbors, be-

of asthey inquired reputationfore are to is.what that
question immaterial,theThe form of is if allparticular the necessary

made to appear.facts be

Trespass, and Thefor assault battery. defendant offer-
ed his wife as a witness for but thehimself, court
excluded her. Farr had testified for theOne andplaintiff,

defendant had introduced several witnesses tothe impeach
that hisas forhim, truthreputationshowing general

that Farr lived in awas It said smallbad. appeared neigh-


