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have arisen tbeirfrom own in tbeirnegligence original
construction, or tbeir want of infidelity properly looking
after and them.repairing

these views, we think the evidenceEntertaining offered,
to thatshow the selectmen had no actual notice or know-

theof existence of the defect inledge question, was
rejected.properly

As no was taken thetoobjection instructions itgiven,
is to be were correct; ifpresumed they and, so, those

wererequested refused, evenproperly not differ-though
from thoseing materially given.

Judgment theupon verdict.

Kelley v. Proctor.

1952 and 2090passage chapters Pamphlet Laws,Since the of removing
witnesses,of interest in a isdisqualificationthe wife not a competent

husband,testifyto for or heragainstwitness either who is partythe to
a civil suit.

witness, byIn aimpeaching showing generallyhis reputation truth,had for
it must thatappear impeaching acquaintedthe witnesses are with the
general reputation of such amongwitness for truth his neighbors, be-

of asthey inquired reputationfore are to is.what that
question immaterial,theThe form of is if allparticular the necessary

made to appear.facts be

Trespass, and Thefor assault battery. defendant offer-
ed his wife as a witness for but thehimself, court
excluded her. Farr had testified for theOne andplaintiff,

defendant had introduced several witnesses tothe impeach
that hisas forhim, truthreputationshowing general

that Farr lived in awas It said smallbad. appeared neigh-
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four miles from theClaremont,in about villageborhood
church and did businessin said town: that he attended

Theand in said plaintiffat the stores call-shops village.
a merchant in said whoa who waswitness,ed village,

said Farrhe withtestified that been acquaintedhad
saidcounsel askedTheor more.fifteen plaintiff’syears
saidwith“Are acquaintedthis youwitness question:

” The defendant’s counselfor truth?Farr’s reputation
“Areshould be: youinsisted that theand questionobjected,

intruth theFarr’s forsaidwith reputationacquainted
”? But thehe residesor whereneighborhoodvicinity

and allowed the questiontho objection,overruledcourt
hethatTheto answered. witness repliedbeproposed

it wassaid Farr’swith reputationwas acquainted —that
he &c.him,and that should believegood-,

the defendantwhich excepted.To ruling
a which thereturned verdict for theThe plaintiff,jury

ofset the lawaside,moved to and questionsdefendant
otherlaw term for decision. Someto thewere assigned

tocase,raised in the notwere importantminor questions
be reported.

thefor plaintiff.Gushing,

and for the defendants.McClure, Burke,Freeman ¿-

works,of the inInSau&ENT, elementaryJ. many
and inwife,andrelations of husbandof thespeaking

witnesses forrule that cannot bethe theygeneralstating
rule are statedthe reasons for thatother,eachor against

cannot be witnessesas follows: Theysubstantially for
the same,their interests are absolutelybecauseother,each
interest;the ofare alike excluded onthus both groundand

each because itother,are not witnesses againstand they
thethe of orto uponlegal policy marriage,is contrary

Bull.77;1 & H. Phill. Ev.C.of policy.publicground
P. 286.N.
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Starkie The husband wife cannot be witnessesandsays:
each norother, identical,for their interests are againstfor

each other, on of for fear of creat-grounds public policy,
and anddistrust, dissensions betweening them,sowing

2 Stark. Ev. 706.occasioning perjury.
It has claimed thatbeen under our statutes of 1857

and 1858, which remove the interest,ofdisqualification
so that the can in his own thetestify case, thatparty
wife him,her notmay husband,testify though againstfor
because the she could notbefore,reason whyassigned

for was her common interest withhim,testify merely
and as inhim, that interest is no a disqualificationlonger

the init should no be held be so case oftoparty, longer
the husband or a ifwife, when the isother Nowparty.
interest was the which the husband oronly ground upon
wife were before excluded from witn'esses for eachbeing

canother, there be no that thedoubt the ofruling
court wasbelow because our statutes have re-wrong,

amoved that as in all cases.disqualification In Merriam
v. and New-Haven 20Railroad Conn.Company,Hartford

under354, a statute like ours, it was held that the wife
awas witness for hercompetent Storrs,husband. And J.

in the of the court, “It isdelivering opinion said,says:
that thehowever, reason for this exclusion is not founded

the of aupon butwholly interest,identity partly upon'
of public which deems it toprinciple policy, necessary

the confidence of life,married and that theguard statute^
its toterms, cases whereby applies the interest ofonly

the thewas sole of exclusion. Thisparty ground argu-
ment, however, fails, thatbecause reasonentirely applies

thewhere husband and are called towifeonly testify
and inother,each such cases we admit that hasitagainst

He also inholds that contem-very great weight.” legal
the husband and wife one theirplation, person,being

interests therefore and that this is theidentical,are
the of their exclusion theand only groundground, by
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common other;law as witnesses each and as it wasfor the
of their to theobject law remove common-law disquali-

fication inwitnesses, suits,of as all civil reasonpersons by
of same;their in the event of thean interesthaving
that, wife a witness in all civiltherefore, the bemay
cases iswhen he the sheher husband, party, thoughfor
cannot ofbe him on public policy.groundsagainst

the lawof of Connect-We also find that the provisions
“ aicut shall be asof that no1848, disqualifiedperson

inlaw,witness in at or reasonproceeding equity, byany
in of the same as a orof his the event partyinterest

asto extend wellin Statewere thatotherwise,” adjudged
in andcases,in as civil accusedto criminalproceedings

trial,on as were admitted towives,as well theirparties
inwell,But this not found to work 1849testify. being

a 1848 aslaw was so much of the law ofpassed repealing
toauthorized a criminalto any proceeding testify.party

Lucas 23 18.State,v. The Conn.
be her hus-But allowed to fortestifyhow is the wife to.

him ?testifyband her towithout compelled againstbeing
a in his is she tofavor,witness not beherSuppose

if she is cross-ex-Butallowed to be cross-examined?
will to be called toamined, she be very likely upon

ishusband,her and thetotestify something against
•and such cross-be to interferecourt to required prevent

an toin all cases where answer' the questionexamination
herlead her to state something againstproposed might

tois held that theinterest? Or it to behusband’s owing
to statesituation, is to be allowedof her shepeculiarity

be cross-in of her and nothusband,all she favorpleases
a be? could not tolerated.examined at all Such course

and reasonsare as as sufficientbelieve there soundWe
a wifeconsiderations of public whyfounded policy,upon

husband, as there-forallowed to hershould not be testify
believehim. Weshe should not testifyare againstwhy
toa tes-wife should not be allowedthe true reasonthat why
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haslaw,either for or her at commontify husbandagainst
inreason,been a foundedsort ofalways compound partly

interest, to and butsure,be the of theidentity persons,"
';also and thatconsiderations ofpartly upon policypublic

where the removedof interest has beendisqualification
by andas in this there still remains astatute, State, good

thesufficient to the husband or wifeobjection being(not
theto the as a for as well aswitnessparty againstsuit)

other, who is the party.
fearWe think that considerations of public policy thp—

and and ofwife,of mandissensions' betweensowing
alludes to as the rea-which Starkieperjury,occasioning

her andsons a not husbandwife againstwhy may testify
viceversa—are reasons shouldequally satisfactory why they
not allowed to in each other’s favor. It is to bebe testify

if in if itinstances,feared that in some not weremany,
a for her husband butunderstood that wife could testify

him, the tonot where the husband has misfortuneagainst
and the misfortune of un-be still beinglitigious, greater

the find herself calledthat wife would upon,principled,
andher to her Godtoo to choose betweenoften, duty

husband;her herof, to,the not to say dutyrequirements
and incur-her oath,the ofobligationbetween violating

toshe hasof him whom promisedthe displeasurering
andlove, honor obey.

well incases is statedto suchdoctrine applicableThe
cannot behusband and wife“The2 Kent Com. 178.
a settledThis iseach other.for orwitnesses against

on the interestas welllaw, and it is foundedofprinciple
the as onsame, policy.”publicthe partiesof being

of hus-in of the relationshipGreenleaf says, speaking
“ as athem is admissible-and that neither ofwife,band

in which the other is acivil or criminalin easeswitness
“ on the iden-exclusion is founded partlyThisparty.”

interests, and onand partly prin-of their legal rightstity
of civillie at the basiswhichof policypublicciples
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Ey.1 Gr. sec. 334.society.” v. 10 L.E.Stapleton Craft,
& E. 455, was a case in which the involvedprinciple
in the case at bar was ranch discussed; thewhere wife
of the defendant had been admitted as a herwitness for
husband in the court abelow, and rule nisi afor new trial
was obtained on the that this hadevidence beenground

admitted under the 14th andimproperly 15th ch.Yict, 97,
which it would seem contained similar to thoseprovisions
of our statute, theremoving disqualification of interest.

“Lord C.Campbell, J., said: You cannot make any
distinction, in ofrespect whether a wife isadmissibility,

“called for or her husband.” One reasonagainst given
for the exclusion of the wife of a is toparty, thepreserve
the of families, andpeace it is not rested on themerely

of interest.”ground said:J., “The statuteWightman,
intended toonly objectionsremove theto ofcompetency

witnesses on the interest;of and the reasonground for
the evidence in aexcluding question, depends muchupon

view of the relation between husbandlarger existing and
wife. on thisTherefore, Ialso, think theground, testi-

was admitted.”mony said:wrongly Crompton, J., “It
would be to that we canvery dangerous ascertainsuppose
the of this rule ofprecise and it ad-exclusion, isorigin
mitted that different reasons for it be whethermay given,
a wife is called for or her husband. But it neveragainst
could be the of the statute to make a wife admis-meaning

insible one case and notin another.” Earle, J., dissented.
This case is also in 18 Ad. & El. N. S.reported 367 (83,
E. C. In Rex 1v. R. &M. E.L.). Sergeant, 352 C. L.),(21

C. “InAbbott, J., said: the case tried before Lord Chief
Justice toG-ibbs, alluded,which I have the wife was'called
as a witness her and thathusband, learned statedJudgefor
that he could see no distinction between a wifeadmitting
for and her husband; that theagainst was exact-principle

the same ; and I concur in hisly entirely opinion.”
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statute,¥e think of ourthat thebyalthough, provisions
thethe toof interest is no an objectionidentity longer

husband,wife hercalled as a witness for orbeing against
who is the that inthere remain those principlesparty, yet
of which lie at basis of civilpublic society,thepolicy,

benotvery and reasons she shouldgood satisfactory why
called in either or at where hercase, allowed to all,testify
husband is onthe The of the court thisparty. ruling

must thereforepoint be sustained.
It is said 9in H.v.by Upham, J., Howard,State N.

485, that in a that hiswitnessimpeaching by showing
bad,for truth is thegeneral reputation questionsproper

“to ask are: isWhat the of thereputationgeneral
forwitness truth and and “From whatveracity?” you

know of the truth,of the forwitnessreputationgeneral
would believe him under oath as as wouldyou quick you
men in ?” And it was said that wherevergeneral general
evidence was the credit of a witness,given, impeaching
the into a as-opposite may go cross-examination toparty
certain the of the unfavorablegrounds opinion expressed;

themay witness as to his ofinterrogate opportunities
the character theof &c.witness,knowing impeached

But we think that at the time the uniformpresent
in this State api’actice is, and that it is reasonable

to ask the hepractice, first, witness whetherimpeaching
is thewith of witnessacquainted the formerreputation
for truth, or has the means of the formerknowing
witness’s ;character for and we think thatgeneral truth
the authorities cited in andHoward, ante,Statev. warrant

some such beforerequire preliminary question asking
those there there thecited,Starkie, saysspecified.

a the ofwitness,to be to forproper question put purpose
witness, is,the character of anotherimpeaching general

he oath.whether would believe him his Phillipsupon
the of into charactersays moderegular examining general

is have theto of whetherthe witnessesinquire they
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means of character,the former witness’sknowing general
and whether from such believe-wouldknowledge they
him on his oath. 1 Phill. Ev. 292. G-reenleaf(2 Ed.)

the intomode of thesays, regular examining general
is to of the he knowsreputation witness whetherinquire

the of the ingeneral reputation amongperson question
his is.and what laysthat Swiftreputationneighbors,
down the same rule as Swift’sGreenleaf.substantially
Ev. has143. Greenleaf that theadds, though practice

in the and toAmericanprevailed courts, inquireEnglish
fui’ther as theto whether witness would believe that person

that this lastoath,his the ofupon yet propriety asking
has of late been and hequestion questioned, suggests

that the modern isof authorityweight against permitting
1 Ev.,the as his own Gr.witness to totestify opinion.

are toauthorities referredsee. 461. And bymany high
nohis Butsustains views.the in the note whichauthor

itBut wouldis here raised thatquestion point.upon
theofseem the of impeachingthat inquiringpractice

the ofas his withwitness tofirst, acquaintance reputation
or inthe his the vicinityother witness neighborsamong

the oflives,where is in with weighthe conformity
that subject.authority upon

that thecase are itIn the we appearedconsidering,
truth,Earr’s forwithwitness was acquainted reputation

sufficient-witness,of the itfrom statementsand the other
suchhe -was with reputationthat acquaintedappearedly

in thefor theEarr’s people villagesaidamong neighbors,
seem, had sufficientas it wouldand,nearwere all enough,

him to bewithintercourseand businessacquaintance
form ofdoubt thehis Nocalled neighbors.properly
substan-isdefendant,the as on theinsistedquestion, by

the.the is wherematerial,But form notcorrect.tially
and think thisall that are wefacts are obtained requisite,

at A isin the casewas done bar. person’s reputation
aonlyor callingnot to established bybe impeached
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are witnessescertain of Ms nearest nornumber neighbors,
a ofa man fewto is said ofbe confined to what among

him;those nearest a man’swho live to but neighborhood
he is well known—asfor these as far asextends, purposes,

and his character.far as himare withpeople acquainted
with those whoAnd this witness waswhether acquainted

not, andlived in Farr’s immediate orsaid neighborhood
few nearestwhether he knew what those neighbors might

Hehim or is not material.not,about evidentlysay
knew his toof hisenough reputation among neighbors
be as his character for truth andto tocompetent testify

We, therefore, think that this mustveracity,. exception
be and mustthere beoverruled,

the verdict.uponJudgment

Cutting v. Gilman.

Delivery is perfect giftessential to a causa mortis. The donor must not
; actual,only give, deliverybut he must and that must bedeliver -where

subjectthe Itgift capablematter of the is of actual transfer. must be
itself, getting possessionan actual or the means ofdelivery thingof the

be at the ofenjoyment thing; deliveryand of the and this must time
gift.the

donor,donee, delivery byIt is to him thepossessionnot the of the but the
or a and con-after-acquired possession, previousthat is material. An

donor,donee, thetinuing possession though by authority of is. of the
insufficient.

an of a chain andwatch,This was action trover for gold
seal, in the first count have theto beenalleged property

time,of B. in his life of whoseGilman, deceased,Stephen
and inadministrator,the isestate Elonplaintiff, Cutting,

said administrator.a second the ofcount to be property


