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are witnessescertain of Ms nearest nornumber neighbors,
a ofa man fewto is said ofbe confined to what among

him;those nearest a man’swho live to but neighborhood
he is well known—asfor these as far asextends, purposes,

and his character.far as himare withpeople acquainted
with those whoAnd this witness waswhether acquainted

not, andlived in Farr’s immediate orsaid neighborhood
few nearestwhether he knew what those neighbors might

Hehim or is not material.not,about evidentlysay
knew his toof hisenough reputation among neighbors
be as his character for truth andto tocompetent testify

We, therefore, think that this mustveracity,. exception
be and mustthere beoverruled,

the verdict.uponJudgment

Cutting v. Gilman.

Delivery is perfect giftessential to a causa mortis. The donor must not
; actual,only give, deliverybut he must and that must bedeliver -where

subjectthe Itgift capablematter of the is of actual transfer. must be
itself, getting possessionan actual or the means ofdelivery thingof the

be at the ofenjoyment thing; deliveryand of the and this must time
gift.the

donor,donee, delivery byIt is to him thepossessionnot the of the but the
or a and con-after-acquired possession, previousthat is material. An

donor,donee, thetinuing possession though by authority of is. of the
insufficient.

an of a chain andwatch,This was action trover for gold
seal, in the first count have theto beenalleged property

time,of B. in his life of whoseGilman, deceased,Stephen
and inadministrator,the isestate Elonplaintiff, Cutting,

said administrator.a second the ofcount to be property
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The evidence tended watch,to that theplaintiff’s prove
chain and seal were the of the deceased at hisproperty
decease; that the Gilman,P. had themdefendant, Jemima
in her and refused to deliver them to thepossession, plain-
tiff, on his demand for them. The defendant claimed to
be the owner of the avirtue ofproperty, by gift alleged
to be made to her the hisa few beforedeceased, hoursby
decease. Her thethat,evidence tended to whenprove

death,deceased was taken asick, week or more before his
he wore the chain and about hiswatch, seal, person.
"When his clothes takenwere taken the watch wasoff, by
his and a nail infather, on thehung up sitting-room,

his untilbed-room, where it continued toadjoining hang
after his decease. hisNot after the deceased tooklong
bed, he the his he wisheddefendant, sister,told thatonly
her taketo care of his andwatch, and it wound up,keep
told her the and she didto from his vestget pocket,key
so. The watch,defendant thewound upaccordingly
from her fatherto but allowed it to whereday day, hang
had it.placed

the father the deceased and of theGilman, ofBenjamin
defendant, testified that his made his home at hisson had

andhouse, his sister had and had thedone his washing
care of his clothes for ofmost the time for two years

death;before his that on the of his son’s death,morning
his came into the bed-room where he was withdaughter
his and told her brother she felt as if she wantedson,

liketo remember him and should hisby,something
watch, and he told her she have it. The watchmight
was then in the where it hadhanging sitting-room, hung
since illness,the commencement of his and it so remained
till after his decease. The and herherself,defendant

testifiedbrother, to the same facts.substantially
The court held inthat, of the didlaw, evidencepoint

anot of the watch the deceased to theprove delivery by
such as is adefendant, law do make validrequired by
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donatio causa court theto of themortis, which opinion
defendant excepted.

The areturned verdict for the and thejury plaintiff,
defendant have ofmoved to the same set reasonaside, by
said exception.

Wait,Burke defendant,for the claimed that if deliv-£
sufficient;orery followed the it thataccompanied wasgift,

the defendant had the of the beforepossession property
the and hadgift, the to it ascontrolright against every

but th'e deceased, and thebody that thepassedgift prop-
toerty her, and that her became exclu-thereby possession

sive, which sufficient;were v. 2Smith,Smithciting
Str. 955.

Barton, for plaintiff.
Was there such a of the watch thedelivery deceasedby
theto defendant isas alaw to make validrequired by

causagift mortis? The case that thefinds defendant
never had thepossession of watch as theany ser-except
vant of her brother, B. Gilman. In fact it wasStephen
never delivered to her at all. She was only requested “to
take care of the watch and it wound Itkeep is wellup.”
settled that is atessential, law and indelivery both equity,
to the of a a andchattel,of withoutparol giftvalidity
actual A mere intentionthe title notdoes pass.delivery
or naked to thesome act passto withoutpromise give,

439, 446;is no 2 438, 445,Kent Com.property, gift.
Marston,Sanborn v. 18 v. 21Goodhue, 56;H. MarstonN.

H. 491. from theN. The of the vestwatch-keytaking
of the deceased constitutes no of thepocket delivery

actualwatch to the of deliv-defendant. It capablebeing
suchery, wasdelivery indispensable. delivery,Symbolical

in this is not actual andcase, tantamount to isdelivery,
not Here was but a naked meresufficient. promise—a

theintention that induced toby defendant) give,(and
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notwillwhich and courts ofnothingby passed, justice
to and imper-interfere to effect a left inchoategive gift

in the2 Kent 488.fect. Com. The watch was hanging
ofwhere it had the sicknesshung duringsitting-room,
ItIt to defendant.was not thethe deceased. presented

its till after the her brother.in death ofremained place
thethat the defendant was in pos-"Willit be thenargued

neces-watch,of the and nosession therefore wasdelivery
time? the had relation to theThat backsary promise

? so,Ifshe of the we reply,when took possession key
that shedeceased;for thethat the defendant was acting

could enforceclaim which shehad no orpossessionlegal
atwatchhim. He of the anycould have disposedagainst

domin-time his had the command andbefore death. He
to thethe Hision of promiseproperty. subsequent

herdefendant could have no to alter or enlargetendency
in said which she virtue ofbyrights property, enjoyed

time isthe care she was of it. At the the promisetaking
the was ofmade,to have been watch susceptiblealleged

in the of thenot thenactual wasdelivery; possession
defendant; her where-was not worn wasperson;upon

was in the lifetime of theit, not,her father had andput
the to ex-taken It is the of lawdeceased, down. policy

thiscare ofamine with the circumstances attending gifts
into executed thecharacter. Justinian them berequired

not haveof five witnesses. we maypresence Although
is insuch care observedstill,precaution, greatadopted

ofexecution our courts. Actual thetheir by delivery
ais insisted on to constitute validchattel given, always

¡Such we was not made thesubmit, bydelivery,gift.
deceased to the defendant.

J. It is now wellSaRGENT, settled under certainthat,
a be one inlimitations, made, contem-gift may by present

death,of of or other ofmoneyplation property capable
that to effect to such a dona-by givepassing delivery;
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ofintention thetion there a clear and manifestmust be
a delivery,owner to of bysubject capable passinggive;

intime,and the ofan actual at contemplationdelivery
and does not becomedeath; a is inchoate,that such gift

in thatdonor,till the death theofperfect being, respect,
a the donorlike that it is revocable by duringlegacy;

life;his and the sickness or other causeif he recover from
isof the donation made,under whichapprehended death,

isthe void. But where there is such a andgift gift
actual at deathtime,the and the of thedelivery expected
donor the is and theensues, vestsgift complete, property
in the indonee without its orvestingpresently, passing

the orexecutor arid is liable beadministrator, tothrough
divested in favor the of 2of creditors the donor. Kentonly
Com. 444, 445 446; 198;and v. 14Stone,Parish Pick. Sanborn
v. Goodhue, 48;28 N. H. Jones v. 34 N. H. 439. InBrown,
the case us,before it would seem thethat all conditions
were with make it ato donatiocausacomplied mortis,good

the But there was no atexcept thedelivery. delivery
time of the The watch was whei'ealleged gift. hanging
it had thebeen father the deceasedplaced of at theby
time when the deceased first took his andbed, thethough
sister, the defendant, had the theat time of thekey alleged

she had received asyet before,it the hergift, ofagent
in orderbrother, to wind the watch and take care of it for

him and his ;direction and atby the time of the alleged
there nowas act whatever that couldgift as aoperate

of the watch. The defendantdelivery had wound it for
the deceased before the and she did the samegift, after-
ward but there was no of thatchange possession nothing—
could be construed into a at the either todelivery time,
the donee or otherto for her.any person

In such eases there must be an actual in orderdelivery
to the theperfect is if madethough delivery togift, good
a third for ifdonee,the such third holdperson person
such until the death theofpossession donor. Borneham
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3 3429; Storyv. v.Sidlinger, Shep. Appleton,Grattan
4595; Masely,v.755; Carpenterv. Vt. SessionsDodge,20

Sellick,87; 422;Dale v.Sinclair,v. 31 Me. RaymondCush.
480. a continued10 An absolute andConn. delivery

donatioare of aof essentialpossession, requisiteschange
causa mortis. v. 3 Barb. Ch. 76.Craig,Craig

ato tbe ofA is validity giftdelivery indispensable
an actual of tbemortis. It must be delivery thingcausa

andtbe means ofor ofitself, possession enjoymentgetting
toand there must be amountingof tbe somethingthing,

at tbe tbe it is tbetime of for not possessiondelivery gift;
donor that ishim thedonee,of tbe but tbe todelivery by

andAn aormaterial. after-acquired previouspossession,
donee,of tbe by authoritypossession thoughcontinuing

4is insufficient. Miller v. Gratt.donor, Jeffreys,of tbe
319.Administrator,2v. Public Bradf.472; Kennedy (N. Y.)

of 2 citedSmith, 955,case Smith v. Str. byTbe is
last But tbeas to thisthe defendant opposed position.

is v. Markham,of that case in Bunnquestionedauthority
that,inand224, case,overruled7 Taunt. substantially

indecided tbe full and tbe samewas bench,which by
1 HoltC. nisiGibbs, J., at ascase, prius, reported,before

Wilson,1 HoltSo, tbe case of v.also, Sprattle352.N. P.
doctrine,to to thiswould seem be10,N. P. opposed

on his death-Gibbs, A,C. whether ifJ.,where inquires
aB at a and fetchto call certain awaydesirebed, place

“ abe her ofthat will then make presentwatch, adding,
nois andby A,no resumedit,” but possession delivery

as a donatiocausamortis.B; this would not bemade to good
and352,case Bunn v. 1 HoltMarkham,in tbe ofBut

in case tbeand tbe same before full bench Haunt.note, (7
inO. corrects the erroneous views takenGibbs, J.,ante),

anv. and bolds that actualWilson, delivery bySprattle
initmust tbe to make effectualdonor accompanythe gift

a case.such
aa To constituteanswer.will symbolical deliveryNor
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mortis,title of this under a tlie donor mustkind, causagift
not but be must and that mustdeliver,only give, delivery
be actual where the the isofsubject gift capablematter

431;of actual transfer. v. 2 Ves. BunnShargold Shargold,
v. 1 ante.Markham, Holt,

In inthe case the watch was not theus,before posses-
sion of the defendant or after thebefore anyalleged gift,
more father;than in that if hadit was of her even it.but
been, there themust have been some act at the time of

which would A mereamount to a intentiongift delivery.
to or a naked to without actgive, some ofpromise give,

to the is not adelivery The ofpass property, gift. ruling
the court was and there mustcorrect, be

theverdict.uponJudgment
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