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answer, must behearing allegationson and the of the answera hillUpon
true, them.provingbecause defendant is fromprecludedto be thetaken

answer, yet itby theof a bill are admittedallegationsall theThough
answer,defence,fact, replicationin the aany as a is statedmaterial

it, iffiled, it isopportunity provean togiveto the defendantshould be
be admitted.not intended to

in of onenot be decreed favorof a contract willspecificperformanceA
in to the con-any fraud or unfairness relationchargeable withiswho

tract.
writing, parties mortgagethe to a for theagreed in betweenit wasWhere

years, mortgagor mightin three that the cutnotesof certainpayment
mortgaged and have thepremises,haul off timber from the shouldand

debt,pay mortgage yearfor oneselling propertyof the to theprivilege
held, prematureayears,three it that suit to foreclose wasafter the was

year.ofequityin before the end that

Equity. the 9thIN bill stated that ou of Febru-The
defend-the1856, the Charlesplaintiff, Rogers, owingary,

$1000, sum,note for thatM. hisant, Mitchell,Cyrus gave
1250 acresand to himin three years,payable mortgaged

farm inand his homestead Ply-land in Waterville,of
note,to secure that inand payablemouth Bridgewater,

three years.
that Mitch-It was at the same time in writingagreed

should his of half the timber land in Wa-ell have choice
on the note within threehim,terville deeded to upgiving

have thechoose,If he did not so shouldyears. Rogers
for onetheof premises yearmortgagedprivilege selling
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after tbe note;three to that Mitchell shouldyears, pay
have half the on the landWaterville overgain $>20005
until the note : that cutwas andpaid Rogers might haul
off land,timber from the onWaterville the half that

note,didMitchell not elect for himself. The andmortgage
made at the time,were same bore the sameagreement

and constituteddate, one entire Mitchellagreement. had
not elected take into the timber land Waterville, nor
offered anote, deed,to the or takeupgive though Rog-
ers had ;been make oneto but on thealways 10thready
of March, to1859, suits foreclose thebrought mortgage
and collect note,the which he was topressing judgment.
The was debt,worth more than the amount of theproperty
and desired to sell it. He claimed that theRogers agree-
ment him a further time of one after thegave year expira-

of thetion the three limited in note andyears mortgage.
Mitchell and inthis,knew was from fore-equity estopped

in the manner aforesaid.closing
The answer,bill an and further relief.prayed injunction,

The answer the of the bill,admitted inallegations except
the The defendant deniedparticulars that thefollowing.
note, and were so made and exe-agreementmortgage
cuted as to constitute one thatagreementdenied Rogers

or that it was true thatunderstood, Mitchell, theby agree-
ament, further time of one after thegave year, expira-

tion of the three mentioned in the note andyears mort-
; denied that he understood or knew that thegage by

he such further or that hetime, wasagreement gave Rogers
in orfrom that theequity estopped foreclosing, agree-
ment in affected his under thewayany rights mortgage.
He said that at the of the note,time and&c.,making

hesince, understood he did not an absoluteRogersgive
to sell said timber land inright Waterville, but only gave

him a to a if hesale, could, forprivilege negotiate enough
to the debt; he,andpay that when suchmortgage nego-
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effected,tiation was was to and upthe sale giveratify
the and thatnote on his anddebt,ofmortgage, payment

ofhe was and had to do so onbeen,ready, always payment
He thathis debt. denied the he extendedby agreement

so, or-time of the note,the of or intended to dopayment
himself of his a forecloseto to suit torightdeprive bring

and take the of the land.profits
to sellthe was entitledHe denied that property Rogers

debt, more, or thatworth the amount of the orwas Rogers
Hesell it a sum sufficient to said debt.could for pay

note, &c.,averred that at the time of said Rogersexecuting
the two thousandWaterville land to be worthrepresented

dollars; ; hethat it could sum thatbe sold for thatreadily
induced execute the thosewas to by representa-agreement

forthat it and not be soldtions, worth,but was not could
mort-or or to thesum, since,then forthat enough pay

and heuntrue,Thosedebt. wererepresentationsgage
anddeceived them. The said timber land thenwas by

been to it wassince had not worth title$500. Rogers’
and and since that time adisputed, partuncertain large

not moretaxes,been sold for hisof it had and wassecurity
could immedi-to his if hethan pay mortgage,enough

onthere wasthe rents and He saidreceive profits.ately
$1000, andfarm forhomestead asaid mortgageRogers’
loaned$1000,he the bytold him should applyRogers

he loaned itandhim, to off said mortgage,pay prior
sowas noton said but the moneypromise;relying

and was still outstanding.applied, the'mortgage

theforBurrows, plaintiff’.

for the defendant.Clark,J.

inIt is to theBell, C. J. important plaintiff, deciding
or toand answer,to set a cause billdown uponwhether

andthat in a a billin mind uponto bear hearingreply,



JUL? TEEM, 1860. 157

Rogers v. Mitchell.

theanswer, inanswer will be taken be trueto every
point, because the has fromdefendant been precluded

it evidence. He lookshould, therefore,substantiating by
into the effect theanswer, and see that the ofattentively

defendant’s admissions is therenot avoided matterby any
introduced. If such should shouldcase,be the he reply.
And he itshould need no on hiswitnessthough part, yet

bemay to for the of thenecessary reply, puttingpurpose
defendant to answer;the of his as whereprove allegations
he confesses the matter the but setsbyalleged plaintiff^
forth some further in thematter of equity.bar plaintiff’s
2 Dan. Ch. Pr. 966 and 14985, note; Mason v. Wright,

;Vt. 208 Dale v. 2McEvors, Cow. 124.
The of this is to the tobill defendantpurpose compel

allow to the an the timeplaintiff additional year beyond
in theexpressed and annote injunctionbymortgage,

his thatactions. The claims•against prosecuting plaintiff
the defendant has tohimself hisestopped by agreement

the or untilrequire foreclosure of hispayment mortgage
this additional has in a toIt is effect billyear expired.

the defendant here to his con-compel specifically perform
tract with him.

As the in isof a contractspecific performance equity
course, it,not of if there is in theany thing inequitable

will tocourt withhold its and leave theassistance, parties
their Aremedies on the court oflegal equityagreement.

•will never exert this branch of its jurisdic.extraordinary
in a case where asks its assistance istion the whoparty

with unfair in relation to contractconduct thechargeable
190,he seeks to 191.which enforce. Jur.Eq.Bright.

The court not decree a fraud.will contract affected with
Jur. 442. A a for aJer. defendant to billEq. specific

itan is allowed to resistof byperformance- agreement
is notthat under circumstances thethe plaintiff’showing

isbill,entitled to the of his as that itprayer by evincing
orunconscientious or fraudunreasonable, or by showing
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orbeen- concealmentor that there hassurprise, misrepre-
unfairnessnot,or or attend-sentation, whether willful any

it. 1 of anyMad. Ch. 405. agree-ing Specific perforaiance
is im-ment the case clear of theis never unlesscompelled
of the seek-The conductof partyputation deception.any

"it must free from all blame. Misrepresentation,being
the will excludeeven as to a small of subject only,part

4; 1 V. &him 2 Fraud Hill. P. 437.from relief. Hov.
factThe answer here admits all the matters of alleged

in the and denies the construction and effectbill, merely
claimed the it to thefor that plaintiffagreement, gave
an debt,additional for the of the andyear payment

theas an to enforceoperated equitable estoppel payment
of the to the within that time.debt, or foreclose mortgage

onbelief,or hisunderstandingIt denies knowledge,any
effect.suchhave anythat it couldpart,

in ofmatters barseveralBut the then sets upanswer
timeHe that at thesaysthe bill.of the plaintiff’sequity

and Rogersnote, agreement,theof mortgageexecuting
$2000,to be 'worth andlandthe "Watervillerepresented

andsum,sold for that that onthat it could be readily
he induced to exe-wasthoseaccount of representations

and couldworth,that it was notbutcute the agreement,
or for tosum,then since for thatnot sold- or enoughbe

debt; that these wererepresentationsthepay mortgage
them. The timbered land,deceivedand he wasuntrue, by

then,He says,not been worthsince, $500.then or has
andland is uncertain disputed,to thistitlethat Rogers’

it has been solda of fortime partthat largeand since
tothan hisis not more payhis security enoughandtaxes,

thereceive rents andif immediatelyhe couldmortgage,
saidthat there was then onHeit. Rog-of allegesprofits

and$1000,forfarm a Rogersmortgageers’ homestead
to$1000, him,loaned bythe payhe shouldhim applytold

loan onhe made the; relyingthatthe prior mortgageoff
and thesothe was not applied,but; moneythat promise

still outstanding.ismortgage
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It would seem tlie must bave overlooked thisplaintiff
direct of fraud and contract,fraudulent breach ofcharge
when he set the case for a on anddown billhearing

truth,answer, and admitted their since thethereby plain-
tiff must be the billbarred to maintain thisclearly by
gross fraud and manifest unfairness.

If the andanswer, instead of this fraudupsetting
breach of had admitted the factssimplyagreement,

in bill,thealleged us,the case to laid asbeforesought he
we would beenhavesuppose, presented.

The note and inwere terms in threepayablemortgage
Theyears. was that Mitchell halfshould haveagreement

the ~Waterville in of debt,land his if he so electedpayment
at time within the three If he did not takeany years.
the land, have theshould of theEogers privilege selling

indescribed the at time aproperty withinanymortgage
afteryear the three to the note and interest,payyears,

and to cut and the inhaul off timber from land ’W’atei'-
ville, the half that didMitchell not select for himself;
Mitchell to have half of the on the ’Waterville land,gain
over the|>2000,till note was paid.

The indefiniteness thisof is the cause ofagreement
this side,On the one itlawsuit. is contended thethat

the a further of atime afteragreement plaintiff’gave year,
the the three for theof of hisexpiration years, payment

and on note anddebt, therefore the actions the mortgage
are before of action andbrought any accrued,right
should therefore be while on the other side it isenjoined;
insisted that the no absolute sellby toagreement right
the timber land was but a togiven, only privilege nego-
tiate a hesale, if a sumcould, for sufficient to thepay
debt, which and of debt,his Mitchell wasupon payment
to release his and no extensionclaim, that of the time of

was or or the timeintended, of of fore-payment agreed
or of of theclosure, the time taking profits.

The last is toconstruction the that itobservation,open
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is madenot seen what is thenor that anychange, change
the in the from whatof eitherby agreement rights party,

been;have it is clear thatwould otherwise whilethey
if the is to have some effectpracticable agreement given
to it.

it intended thatthe seems to have beenagreementBy
the half thecut and haul off' fromtimberRogers might

toin and be naturalland it would’Waterville, quite
this he retainunderstand that for shouldpurpose posses-

ofland; otherwise,sion the since after aof recovery
a he couldsuit,the the hardlypremises by bymortgagee
a If theso,enter for such a without trespass.purpose

in an thatwould be effect agreement Rogersstipulation
retain the threeshould till the afteryear yearspossession

expired.
histhe to redeemhas lawbyEvery rightmortgagor

the conditionalland and one afterwithin yeardayssixty
athat time toandentered, negotiateis duringjudgment

thehe tothe if can obtainland,sale of payenough
orof thenot have been partdebt. It could any purpose

theseeither ofthe to secure rights.ofobject agreement
to themconstruction would bethem that denyTo give

is the con-not,And if the alternativeeffect. onlyany
a more tostruction that the should haveplaintiff year

debt, which he retain ofhis shouldduring possessionpay
the property.

this the on the notes andview, suitsUpon mortgage
and theseem both prematurely brought, uponmight,

in the bebill, enjoined.facts stated properly
allow the inis to whereThe plaintiff, general,practice

and answer,a has a on billcause been to hearingbrought
a fullof admis-to make out his case for wantand he fails

ifanswer, it,he desires onof it the tosion by reply, pay-
such, 2 Dan.thinks fit. Ch. Pr.costs as the courting

1190.
dismissed.as it stands the bill must bethe caseUpon

to wasleavemotion, re-ply granted.On


