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at his usual place of abode, a summons in the form pre-
seribed by law, or a true and attested copy of the writ, or
by having the writ read to him personally by the officer.
This requisition must be literally and strictly complied
with. It is wholly immaterial, so far as the service of the
writ is concerned, whether two or more defendants reside
in the same or in different houses. The service of process
is to be made according to the requirement and manifest
intention of the law, and no attempt of an officer to avail
himself of the advantages of a full discharge of his duty,
by performing only a portion of it, is to be countenanced
or tolerated.

Upon the facts shown by the evidence upon the appli-
cation to amend the case, there is no ground for any
amendment of the officer’s return; and upon those stated
in the case drawn, it would not be a proper exercise of
the discretion of the court to grant leave to amend the
officer’s return as desired, because no advantage to the
cause of truth and justice would thereby be gained.

Amendment refused.

‘ Locrwoop ». KELSEA.

The action for money had and received is an equitable one, and, in gene-
ral, may be maintained, whenever the evidence shows that the defendant
has received, or obtained possession of, money belonging to the plaintiff,
which he ought, in equity and good conscience, to refund to him.

Assuupsrr, for $8, money had and received. The cause
was tried by the court at the November term, 1859, when
the facts were found to be, that the plaintiff, being at the
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Crawford House, at the White Mountains, a telegraphic
despatch was received at Plymouth for him, and carried
by a stage driver to the Profile House, and from there to
the plaintiff by the defendant, in company with another
person ; that the plaintiff asked the defendant how much
he was to pay him for carrying the despatch; that the de-
fendant said he was to have $24; that the plaintiff said
something about that being rather a high price; that the
defendant said $16 of it was for bringing the despatch from
the Profile House, and that $8 was for forwarding it from
Plymouth to the Profile House; and that the plaintiff
paid the defendant $24, by giving him two ten dollar gold
pieces and a five dollar gold piece, and receiving back $1.

The court also found that the declaration of the defend-
ant that $8 was for forwarding the despatch from Ply-
mouth to the Profile House was false, that the defendant
knew it to be false, and that the plaintiff did not know that
it was false, but that the plaintiff did not pay said $24, nor
any part thereof, in consequence of that false declaration;
that the plaintiff did not pay any thing, relying upon that
declaration, and that he was not induced to pay any thing
by that declaration.

The court, ruling that the conclusion of law upon the
foregoing facts was that the plaintiff could not recover,
found that the defendant did not promise in manner and
form as the plaintiff had declared against him, subject to.
the opinion of the whole court.

Stone ¢ Burrows, for the plaintiff,

C. W. ¢ E. D. Rand, for the defendant.

Fowrer, J. It is difficult to see how the court below,
upon the evidence stated, could have found as they did,

that the plaintiff did not pay the $24, or any part thereof,
in consequence of the false declaration of the defendant
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that $8 of the sum demanded was for forwarding the
telegraphic despatch from Plymouth to the Profile
House; that he did not pay any thing, relying upon that
false declaration, and was not induced to pay any thing by
that false declaration ; when they also found that the plain-
tiff objected to the claim made as too high, before he paid
it, and that he was ignorant of the falsity of the declara-
tion. It would seem to be highly improbable, if not mo-
rally impossible, upon the facts found to have existed, that
the plaintiff should have paid the $8, otherwise than in
some manner through the influence of the false and fraud-
ulent representation of the defendant, ,

But, notwithstanding the finding of the court below, we
think the plaintiff was entitled, on well established general
principles, to recover back from the defendant the $8.
This is not an action for fraud and deceit, as it has been
substantially discussed in the defendant’s argument, where-
in it would be essential to the plaintiff’s right to recover,
that he should have relied upon a false representation,
knowingly and intentionally made by the defendant, and
calculated to deceive a person of ordinary sagacity, and
have suffered damages thereby. If such were the form of
action, it is entirely clear, upon principle, as well as author-
ity, that, under the findings of the court below, the plain-
tiff could not recover. Page v. Parker, 40 N. H. 47. But
the present is an entirely different kind of an action from
case for fraud and deceit.

The action for money had and received, in its spirit and
objects, has been correctly likened to a bill in equity; and
it may in general be maintained whenever the evidence
shows that the defendant has received or obtained posses-
sion of money belonging to the plaintiff, which in equity
and good conscience he ought to refund to him. It lies
only for money, which, ex aequo et bono, the defendant
ought to refund ; as for money paid by mistake, or upon a
consideration which happens to fail, or for money obtained
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through imposition, express or implied, or extortion, or
oppression, or an undue advantage taken of the plaintiff’s
situation. In one word, the gist of this kind of action is,
that the defendant, upon the circumstances of the case, is
obliged, by the ties of natural justice and equity, to refund
the money. One great benefit which arises to suitors from
the nature of the action is, that the plaintiff need not state
the special circumstances from which he concludes that,
ex aequo et bono, the money received by the defendant ought
to be deemed as equitably and rightfully belonging to him ;
he may declare, generally, that the money was received to
his use, and make out his case at the trial. This is equally
beneficial to the defendant. It is the most favorable way
" in which he can be sued. IIe can be liable no farther than
for the money he has received; and against that he may
go into any equitable defence upon the general issue; he
may claim every equitable allowance; he may prove a re-
lease without pleading it; in short, he may defend himself
by every thing which shows that the plaintiff, ex aequo ef
bono, is not entitled to the whole of his demand, or to any
part of it. 2 Gr. Ev., sec. 117; Ld. Mansfield, in Moses v.
Macferlan, 2 Burr. 1005 ; Duich v. Warren, cited by Ld.
-Mansfield, in Moses v. Maqferlan Dale v. Sollet, 4 Burr.
2183 ; Astley v. Reynolds, 2 Str. 915; Gwuidon v. Hooper,
Cowper 414, and Feltham v. Terry, olted on page 419;
Smith v. Smith, 2 Johns. 240.

An action for money had and received is maintainable
whenever the money of one man has, without considera-
tion, got into the pocket of another. Hudson et al. v. Rob-
inson, 4 M. & Sel. 475, per Ld. Hllenborough.

In the case before us, $8 at least of the plaintiff’s money
got into the defendant’s pocket, without any real consider-
ation, through the positive and intentional fraud and impo-
sition of the defendant, under a claim that he had paid or
was to pay it to the stage driver for bringing the despatch
from Plymouth to the Profile House. The supposed con-
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sideration for the payment of the $8 wholly failed. The
defendant neither brought the despatch from Plymouth
to the Profile House, or paid, or was to pay, any one clse
for bringing it. The $8 may well be regarded as having
been obtained from the plaintiff through imposition, extor-
tion, oppression, or an undue advantage taken of his situ-
ation.. It was claimed and received for services never ren-
dered, or as compensation for expenses never incurred. It
was not claimed for any thing which the defendant had
ever done and performed for the plaintiff. Although it
passed, under such circumstances, from the pocket of the
plaintiff to that of the defendant, the money still belonged’
in conscience to the plaintiff; the defendantwas bound by
the tie$ of natural justice and equity to refund it; and we
think the plaintiff’ entitled to recover it back in this form
of action, notwithstanding the findings of the court below.
It would be a reproach to the administration of justice
were it otherwise.

The finding of the court below, that the defendant did
not promise, must therefore be set aside, and a new find-
ing be entered, that he did promise, in manner and form
as the plaintiff hath declared against him, and upon that
finding a judgment be rendered for the plaintiff for the
$8 claimed, with interest from the date of the writ.

Judgment for the plaintiff.

Pryvock v, Bra.

In equity, time is not of the essence of a contract, unless clearly made so
by its terms or the understanding of the parties.

‘Where a bill contains a prayer for specific and also for gencral relief, the
plaintiff may have other specific relief, provided it be consistent with
the case made by the bill; but he cannot desert the rclief prayed, and,




