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v. Kelsea.Lockwood

in tbea summons formabode,usual of pre-at bis place
tbe orwrit,a true and attested oflaw, or copyscribed by
tbe officer.read to himtbe writ personally byby having

andbe compliedThis must literally strictlyrequisition
as tbe service of tbeso farimmaterial,It iswith. wholly

two or more defendants resideconcerned,is whetherwrit
processor in different houses. Tbe service ofin tbe same

and manifestmade to tbeaccordingis to be requirement
and no of an officer to availlaw,tbeintention of attempt

a histhe of full ofhimself of advantages duty,discharge
a countenancedit,of is to beby only portionperforming

or tolerated.
tbe facts shown tbe evidence theby upon appli-Upon

no forcation to amend tbe there iscase, anyground
;amendment of tbe officer’sreturn and those statedupon

the it not adrawn,in case would be exercise ofproper
the the to leave to amenddiscretion of court thegrant
officer’sreturn as because no thedesired, toadvantage
cause of truth and would bejustice thereby gained.

Amendment refused.

v. Kelsea.Lockwood

one, and,equitable gene-inmoney is anaction for had and receivedThe
maintained,ral, that the defendantthe evidence showswhenevermaybe

of,received, money belonging plaintiff,to thepossessionor obtainedhas
conscience, to him.equityin to refundought, goodhe andwhich

causeand received. Thefor hadAssumpsit, 8, moneyf
term, 1859, whentried the court at the Novemberwas by

at thethe beingthe facts to thatbe,were found plaintiff,
18xli.VOL.
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aMountains,Crawford at "WhiteHouse, telegraphictbe
carriedandfor him,was atreceiveddespatch Plymouth

totherea and fromdriver to the Profile House,by stage
anotherthe the in withdefendant,plaintiff companyby

muchhowthat the asked the defendantperson; plaintiff
de-that thehe thewas to him forpay despatch;carrying

said$24;fendant he have that thewas to plaintiff.said
that theathat ratherabout being price;something high

fromdefendant said of it for the despatchwas$16 bringing
fromitHouse,the Profile and forthat was forwarding$8

to the theHouse;Profile and that plaintiffPlymouth
$24,the defendant ten dollarhim two goldpaid by giving

and a backfive dollar andgold $1.pieces receivingpiece,
defend-The thecourt also found that declaration ofthe

ant fromthat Ply-was for theforwarding despatch$8
defendantmouth to that thefalse,the Profile House was

thatknowknew it to did notfalse,be and that the plaintiff
nor$24,it saidwas but that the did notfalse, plaintiff pay

declaration;in falsethereof, of thatany part consequence
thatthat the did notplaintiff uponpay any thing, relying

anddeclaration, thingthat he was not induced to anypay
that declaration.by

court,The thethat the conclusion of law uponruling
recover,facts was that the could notforegoing plaintiff

found that andthe defendant did not in mannerpromise
form as the had him,declared to.plaintiff subjectagainst
the of the wholeopinion court.

Stone Burrows, for the plaintiff

_D.G. JE.TP. for theBand,¿- defendant.

FowleR, J. It is- difficult to see how the court below,
the evidenceupon stated, could have found as they did,

that the did notplaintiff the $24, orpay any part thereof,
in of theconsequence false declaration of the defendant
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that of the for thesum demanded was forwarding$8
from to the Profiledespatch Plymouthtelegraphic

House; that he did not thatpay any thing, uponrelying
false and not induced todeclaration, was pay byany thing

declaration;that false when also found that thethey plain-
tiff madeto the claim as too before heobjected high, paid
it, and that he was of the of the declara-falsityignorant
tion. It would seem beto if mo-nothighly improbable,

the facts found haveimpossible, torally upon existed, that
the should have theplaintiff otherwise than inpaid $8,
some manner the influence the falseof and fraud-through
ulent theofrepresentation defendant.

the theBut, of court below, wenotwithstanding finding
think the entitled, on wellplaintiff'was established general

to recover back from the defendantprinciples, the $8.
This is not an for fraudaction and asdeceit, it has been

thediscussed in defendant’ssubstantially where-argument,
it would be to theessentialin to recover,plaintiff’s right

that he should have relied a falseupon representation,
and made the andknowingly intentionally by defendant,

calculated to deceive a of andperson ordinary sagacity,
have suffered If such were the form ofthereby.damages

it is clear, asaction, well asupon author-entirely principle,
that, under the of the court below, theity, findings plain-

not 40tiff could recover. v. N.Parker, H. ButPage 47.
is anthe different kind of an action frompresent entirely

fraud andcase for deceit.
received,The action for had inand its andmoney spirit

has been likened bill into a andobjects, correctly equity;
init be maintained whenever the evidencemay general

theshows that defendant has orreceived obtained posses­
sion of to the which inmoney belonging plaintiff, equity
and conscience he to refund to him. liesItgood ought

which, bono,for ex et the defendantonly money, aequo
to arefund; mistake,as for orought money paid by upon

forconsideration which to orfail, obtainedhappens money
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extortion, oror orimplied,through imposition, express
of theor an undue taken plaintiff’sadvantageoppression,

is,of actionthe of this kindword,situation. In one gist
of the iscase,the circumstancesdefendant,thethat upon

and refundties natural tothe of justice equity,obliged, by
frombenefit which arises to suitorsOnethe money. great

that the need not stateis,of the actionthe nature plaintiff
from he that,circumstances which concludesthe special

defendantthe received thebono,et money by oughtex aequo
him;and toasdeemed equitably belongingto be rightfully

the tothat was receiveddeclare, moneyhe generally,may
case at the This isand make out his trial.use, equallyhis

defendant. It is the most favorableto the waybeneficial
lie can be no farther thanhe can be sued. liablein which

received; and that hehashe against maythefor money
issue;defence the heuponinto generalany equitablego

allowance; he a re­claim equitable may proveeverymay
it; in he defendshort, himselflease without pleading may

that the ex etwhich shows plaintiff-, aequoevery thingby
the his demand,entitled to whole of or tois notbono, any

117;2 sec. Ld. in Mosesv.Ev.,it. Gr. Mansfield,ofpart
1005; Warren,2 Burr. Dutch v. cited Ld.byMacferlan,

v. Dale v. 4 Burr.Sollet,in Moses Macferlan;Mansfield,
915;2 v.2133; Hooper,v. Str.Astley Reynolds, Guidon

419;and Heltham cited onTerry,v.414, pageCowper
2 240.Smith,v. Johns.Smith

had andAn action for received is maintainablemoney
the one manof without considera­has,whenever money

theinto of another. Hudson et al.tion, v. Rob­pocketgot
4 M. & Ld.475,Sel.inson, per Ellenborough.

In the case before at least ofus, the plaintiff’s$8 money
into the defendant’s without real consider-pocket, anygot

ation, the and intentional fraud andpositivethrough impo-
defendant,sition of the under a claim that he had orpaid

was to it to the driver for thepay stage bringing despatch
from to the Profile House. The con-Plymouth supposed
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sideration for tbe of tbe failed. Thepayment wholly$8
defendant despatchneither the from Plymouthbrought
to the Profile House, or or was to one elsepaid, anypay,
for it. The aswell bebringing may having$8 regarded
beeu obtained from the extor-plaintiff imposition,through
tion, an hisor undue taken of situ-oppression, advantage
ation. It claimed ren-was and received for services never.
dei’ed,or as for Itnever incurred.compensation expenses
was not claimed for which the defendant hadany thing
ever done and thefor itperformed plaintiff. Although

under such from the of thepassed, circumstances, pocket
to that of the stilltheplaintiff defendant, belonged'money

in conscience to the the defendant was boundplaintiff; by
the it;tieá of natural refund andand to wejustice equity
think the entitled in this formto recover it backplaintiff

action,of the theof court below.notwithstanding findings
It would be a to the administration ofreproach justice
were it otherwise.

The below,of the court that the diddefendantfinding
not must and a find-aside,therefore be set newpromise,

entered,be that he did in manner and forming promise,
as the him,hath declared andplaintiff thatuponagainst

a be rendered forfor the thejudgmentfinding plaintiff
claimed, with interest from date of thethe writ.f>8

theJudgment plaintiff.for

Ela.Pennock v.

contract,equity,In time is not of the essenceof a unless clearly made so
by understandingits or parties.terms the of the

a hill contains a prayer specific relief,Where for and also for general the
relief,plaintiff may specific providedhave other it he consistent with

bill; and,the case made by the but he cannot prayed,desert the relief


