
JULY 1860.TEEM, 189

Pennock ». Ela.

sideration for tbe of tbe failed. Thepayment wholly$8
defendant despatchneither the from Plymouthbrought
to the Profile House, or or was to one elsepaid, anypay,
for it. The aswell bebringing may having$8 regarded
beeu obtained from the extor-plaintiff imposition,through
tion, an hisor undue taken of situ-oppression, advantage
ation. It claimed ren-was and received for services never.
dei’ed,or as for Itnever incurred.compensation expenses
was not claimed for which the defendant hadany thing
ever done and thefor itperformed plaintiff. Although

under such from the of thepassed, circumstances, pocket
to that of the stilltheplaintiff defendant, belonged'money

in conscience to the the defendant was boundplaintiff; by
the it;tieá of natural refund andand to wejustice equity
think the entitled in this formto recover it backplaintiff

action,of the theof court below.notwithstanding findings
It would be a to the administration ofreproach justice
were it otherwise.

The below,of the court that the diddefendantfinding
not must and a find-aside,therefore be set newpromise,

entered,be that he did in manner and forming promise,
as the him,hath declared andplaintiff thatuponagainst

a be rendered forfor the thejudgmentfinding plaintiff
claimed, with interest from date of thethe writ.f>8

theJudgment plaintiff.for

Ela.Pennock v.

contract,equity,In time is not of the essenceof a unless clearly made so
by understandingits or parties.terms the of the

a hill contains a prayer specific relief,Where for and also for general the
relief,plaintiff may specific providedhave other it he consistent with

bill; and,the case made by the but he cannot prayed,desert the relief
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relief,under the prayer for general ask and obtain relief ofspecific
another description, orchargedunless the facts and circumstances

inimplied the hill will maintain it.
the"Where original performancebill asked for a tospecificthe of contract

land,convey by inalleging performance plaintiffof contract thethe
time,paying the stipulated price, placeof theanybut without averment

and payment,circumstances of theanythe or of settlement between
parties, and sought byfor a all circum-discovery the of thedefendant
stances torelating alleged payment Seld,the an amendment wasthat—
admissible, that,taken, ifasking mightthat an account be prayingand

due,any plaintiff permittedbalance still the toproved mightto be be
it;pay originallyand that the relief sought might granted,be thewith

modification the suchplaintiff paythat first the balance due uponfound
account..

Equity. contract,IN The bill set aforthoriginal
to1835,entered into in and reducedby paroloriginally

landin a tract ofthe of1836, for conveyancewriting
ofondefendant to thedescribed, paymentthe plaintiff,by

time; which landa fixed onwithinthe stipulated price
resided;sinceand has everthe entered in 1835,plaintiff

thefor pricean of theextension period payingalleged
hadthe atthatand averred plaintifffrom time to time,

defendant, thoughbut thethecompleted payment,length
acommenced writto andhad refused convey,requested,

andof therecover said plaintiff';of toentry premises
thecourt to decree speci-for and for theasked discovery,

andfurthercontract,-the and for suchfic ofperformance
the case demanded.as the nature ofreliefgeneral

An the caus.e,allowed in the ofamendment, progress
taken of thethat an account beasked substantially might

if and that theland,due theof for any,balance the price
same into court forthebe allowed to bringplaintiff might

of histhe anddefendant, specific performancethereupon
decreed.defendant bethecontract by

master,referred to a whowascause thereuponThe
into between theto have been enteredfound the contract

bill; thatas in the plaintiff’ssubstantiallyparties alleged
tofrom timeof was extended parolthe time bypayment
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the thirdonof and thatthetime, parties,by agreement
was due the defendant1860,of there uponJanuary,day

interest,and the sum ofcontract, of $72.54.the principal
of court.in the thefactsOther sufficiently appear opinion

for theH. A. Bingham, plaintiff.Gr.

for thehad been H. A.Farr whom Bellows),(with
defendant.

* theFowler, J. The first question presented upon
to themaster’s whether the is entitledis,report, plaintiff

relief he is.bill;the amended and we thinkbysought
is a rule not of theIt well-settled of that time isequity,

essence the unless made so itscontract,of byclearly
v.terms or ofthe the parties.understanding Pickering

38 and In the400,N. H. authorities. presentPickering,
it of that formaster,case is shown the thefully by report

the and improvedtwentynearly years plaintiff occupied
own,his build-the in aspremises controversy erecting

orchard,an and various other im-makingplantingings,
for of thethereon. The period payment pur-provements

time time,extended from towas voluntarilychase money
it the under-shows that was alwaysthe wholeand report

the that the was to haveplaintiffboth partiesofstanding
he thethe land wheneverof completeda conveyance

finds thatmastertheIndeed, justof the price.payment
theof the controversy,the commencement presentbefore

thethe upon plain-to make conveyanceoffereddefendant
to atdue, wit, first,he to bewhat claimedtiff’s paying
$200. Underthat ofand afterward$800,sum ofthe

and fairofconsiderationcircumstances, justiceeverythese
thethat, bring-plaintiff’sseems to require upondealing

due thebe bywas found to actuallyinto court whating

* counsel,Bellows, J., did not sit.having been of
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master, with interest thethereon, defendant should be
decreed to fulfil his contract the con-by making necessary

of theveyance premises.
The only question is, whether theremaining suggested

relief now could have thegranted been obtained under
original inasmuchbill, as at the last term the amendment
was received on terms beto thesettled, with further
order, that the the the atplaintiff should costs of suitpay
law, and of this suit timeto the of the amend-making
ment, if the relief which should be couldfinally granted
not have been obtained but for the amendment.

On this it settled,seems well that a billpoint though
usual,as acontain, forrelief,for and alsoprayer general

relief, relief,the have otherspecific plaintiff specificmay
bill;it the made theprovided be consistent with case by

hebut relief theand,cannot desert the underprayed,
ask relief of anotherforgeneral prayer, specific descrip-

tion, unless the facts and circumstances in thecharged
111;bill will it. v. 1 Johns. Ch.Wilkin,maintain Wilkin

French,Hewin 2120;v. 13 Ves. v. Atk.Mill, 114, Grimes
141, ;and in Dormer v. 3 Atk.Fortescue,authorities notes
132, notes; 41;and Pl., 40,secs. MitfordEq. byStory’s

245; Foxall, 596;v. Pet.38, Coltonv.Jeremy, English
2Ross, 396;Ch. 1 Barb. Ch. 87.Paige

In the asked theinthe reliefpresent ease, specific
in thethe same fororiginal bill is prayedsubstantially

Theamended the court.bill, and only changebygranted
the tois of asamendment thatby asking, preliminary

anthe decree of that accountspecific performance, may
due,be if be found thetaken, and shall plaintiffanything

defendant,it the andbe allowed to tomay pay thereupon
reliefbe entitled to and receive the originally sought.

An thesatisfies us thatexamination of the billoriginal
the madewith caseamendment is consistentsubstantially

heit; for claimed that hadin it theby plaintiffalthough
it iscontract,in in the yetfull thepaid price stipulated
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defendant; thatthedeniedthat this was byapparent
betweenor settlementhad been nothere adjustment
in muchhimselfwastheand that plaintiffthe parties,

hesinceaccounts,theactual ofas to the stateuncertainty
are satis-wewhole,on thethat,soforprays discovery;

on theinadvertencemerebeenfied it havemust through
theofthe substancethatof the solicitorspart plaintiff’s

bill.in the originalamendment notwas incorporated
mustdefendanttheitself,the billFrom the ofallegations

andtaken,toan account beforhave an orderanticipated
himtothe anythe of to plaintiff paygranting permission

havethereon; he could hardlyso thatbalance found due
incommoded the omissionbybeen misled or in any way

form; and the ofinthe amendment therefrom reportof
bill thehe filed his plaintiff'the master that beforefinds,

a and offered tosettlement,demanded of the defendant
and demanded also adue, convey-balance foundpay any

both,But the defendant refusedance of the premises.
in the andland,hadthat the plaintiff any rightdenying

that had everanswer,as he did in his nothingclaiming,
endorse-the twocontract,been him under the exceptpaid

some stillthereon,made which would leavements $200
thedue the terms of contract.by

a conflict ofthat there wasThe -master also finds great
thethe plaintiffbefore him as to bytestimony payment

and as to1843,in$25,to the defendant of the sum of
the defendantAvhich$10,the existence of a note for

thehimhad offset made to by plaintiff;against payments
inis he had much hesitationand it that decidingapparent

Haditems.the on each of these theyplaintiffagainst
could have beendecided the otherbeen nothingway,

due to thefound defendant.
is an unletteredThe also finds themaster that plaintiff

accounts and waswhatever,book ofman, who nokept
toto oral pay-upon testimony proveobliged rely entirely

ments made nearly twenty years ago.
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TJnder in thethese and otherscircumstances, appearing
of asadverted,the master to notwhich we havereport

the relief the samethe amended isbillupon onlygranted
in abill,in modifiedrelief thespecific sought original

nomanner candefendant,to the we discoverfavorable
sufficient the should not bewhyreason amendment

thosereceived terms thanwithout the otherofimposition
oftheamendments, wit,incident to tousually payment

the costs of the last and terms.present
thetoentered,a decreeLet, therefore, be according

of bill,the thethat, bring-amendedprayer plaintiff’supon
thefrominto of and interest$72:54,court the suming

him,tothird last, the defendant conveyofday January
form,a in commondeed,and sufficientby good warranty

bill;the in that thethe plaintiffdescribedpremises
;hererecover theof the defendant his costs of proceedings

fromand enjoinedthat defendant bethe perpetually
infurther and executionorprosecuting taking judgment

his suit at law for those premises.

v.State White.

cause,in aappeal hy justice peacean a of the criminalgrantingThe of
furnished,being irregularity,an which court abovesureties is thewithout

may correct.
And, made,motion, inon will he dismissed as civilseasonably appealif the

causes, force,fulljudgment ap-in in as if noleaving the the court below
hadpeal granted.been

theThis was a respondentprosecution brought against
a for an assault and battery.before of the peace,justice

thethe jus-rendered respondent bywasJudgment against


