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trustee, allthroughhis of agave ¿laughter,A testator to the intervention
beneficialhyhis to he invested the trustee in a manner mostproperty,

heasto her suchdaughter, expend portionto the with directions for
best, cent, ageexceeding pernot six until reached themight think she

discretion,pay according to histwenty-one years,of and then to her
though exceeding of becamehynot two thirds the the time shewhole

old, ofthirty-five, herage payand at of to the wholethirty years the
interest;residue, thethe with

twenty-four desig-and theage years, personat the ofdaughter diedThe
such,after, andhaving givensoon never bond asdiednated as trustee

trust, heldas executor he thevirtually thoughdeclined thehavingso
it,own, of from time tofund, appliedit his and portionswithmingled

use, will;time, hy thedaughter’s in the manner directedto the
fund,Held, entitled to wait-her administrator was the whole withoutthat

age thirty-fivehavewhen she reached theing for the time would of
an of debtmighton her death he have maintained actionthatyears;

executor,trustee, legacy,assent to andshowingas on his theagainst the
trustee,demand; that, the plaintiff,and after death of the thepropera

received,administrator, moneydebt had andmight maintain forher
trustee, of legacy;of to recover the residue theexecutor thetheagainst

hisit had come into hands with the rest of his testa-thatappearingit
in the administration asthat the estate was treatedproperty,tor’s

solvent, had been made.due demandand that

andthe the decla-ariseThe upon pleadings;questions
:followsration is as

“ towhereas, wit,for thatIn of debt, Septembera plea
inMetcalf, late of said1849, Orford,S.22, county,Samuel

atlife,then in full to wit: saiddeceased, Orford,now
hislast will and in undertestament,made his writing,

in due andform,of that executeddate,hand and seal
and funeralthat his debts bechargesordered justthereby

his and saiddecease,as as after hissoon bemight bypaid
and rest,and testament all thelast will bequeathedgave

andremainder his estate, real,residue and of personal
and to Jona-mixed, found, situated,wherever however

of said then in full in trustOrford,than life,S. Sawyer,
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bis,for said Eachel then alsoMetcalfs, daughter, Metcalf,
minor,of said and then a underOrford, twenty-one years

of to of and over to theher,be paidage, disposedmanaged,
insaid the manner to wit: saidEachel, trustee-following,

andsaid to reinvest securebeing authorized will saidby
estate, same,or the of the sale of the orproceeds any part

as he deem thethereof, should for interest ofexpedient
Eachel;said and also authorized andbeing thereby

her,directed to or to the saidfor,over Eachel, frompay
time to until she attain the oftime, should age twenty-
one such sums of not inyears, themoney, exceeding
whole six cent of said as saidestate, he,per trustee,

seeshould fit and and said trustee wasproper; further
said will to over to saidempowered by afterpay Eachel,

she should attain the of allage twenty-one oryears, part
sumsof said estate to said trustee,so inbequeathed such

and at such astimes saidhe, trustee, should see fit, pro-
vided morethat not than thirdone of the same, with its
income and increase, should be asoverpaid aforesaid,
before said Eachel should attainedhave the ofage twenty-
five nor more than thirdsyears, two of the same when she,

saidthe shouldEachel, have attained the ofage thirty
but the whole of said estate was,years; will,saidby

directed to be over to said Eachel on orpaid before the
on which she should be ofday :thirty-five years age

And said Metcalf,Samuel S. in and his said lastby will
and testament, said Jonathan S.appointed execu-Sawyer

of histor said last will and andtestament, toafterward,
22, wit, at saidwit, 1849, to Orford, saidSeptember Sam-

died,S. Metcalfuel of a amount ofpossessed large
and no other estate, saidpersonal property, having per-

sonal thanmuch more sufficient to allproperty being pay
debts andhis funeral and the of admin-charges, expenses

; andhis estate and the said last will testament,istering
at a court of holden at inafterward, probate Haverhill,

and for 16, 1849,said October wascounty, duly proved,
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and testa-and and for the last willallowed, asapproved
the said JonathanMetcalf,ment of the said Samuel andS.

the andsame,S. the trust of executor ofSawyer accepted
executor,as and thelaw,as suchbond required bygave

at ofwas,said estate said court probate,administration of
1849,holden at said October commit-Haverhill, 16, duly

said and thehim, he,ted to the Jonathan S. Sawyer,
atwit, 18,said to Octoberthereafterward, 1849,Sawyer,

said of saidOrford,said took of estate Samuelpossession
same,and administéred the and assented toS. Metcalf,

Rachel,to in for said neverhim,said trust butthe bequest
to theas trustee of said ofbond, bequest, judgeanygave

theno other wasand trustee byappointed judge.probate,
time;his life andstead, 8,in hisof Mayprobate during

life, wit,then in full to atsaid S.1852, Jonathan Sawyer,
intestament,his andmade last willOrford, writing,said

seal,hand and of that executed in duedate,under his
andand devisedform; bequeathedand therein thereby

realhis and estate,ofto part personalsundry persons
of hisresidue and remainder estate, real,and all the rest,
andfound,and wherever however situ-mixed,personal

andated, the said Jonathan S. Sawyer bequeathedgave,
defendant,devised to the Jonathan N. his heirsSawyer,

‘
the offorever,and reversion certainincludingassigns

and last will andin saidestate,real and bypersonal
of said Jonathan S. bequeathedSawyer,testament given,

Ruth wifeto of said Jonathan S.Sawyer,and devised
life;the term of her andnatural saidSawyer, during

in and his said last will and testa-Jonathan S. Sawyer, by
said N. soleJonathan executorment, Sawyerappointed

testament,and and afterward, wit,his said last will toof
1858, at said said S.1, Orford,March Jonathan Sawyer

seized and of a amount of realdied, estate,possessed large
the real estate him devised as aforesaid, andbeing by per-

estate,sonal of which the said Jonathan wasS. thenSawyer
much more than sufficient to hisowner,the allbeing pay
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andadministration,debts, offuneral charges, expenses
saidofsaid last will and testamentand thelegacies;

Haver-ata court of holdenafterward, atSawyer, probate
1858,Grafton, 20,inhill, and said of Aprilfor county

theas and forallowed,was andduly proved, approved
last S. Sawyer;will and testament of the said Jonathan

oftrustand thethe said N. acceptedJonathan Sawyer
saidthe widow ofaforesaid,of the will last andexecutor

inofinformed the probate,Jonathan S. judgeSawyer
that sheaforesaid,of lastat the court probatewriting,

in the will last afore-the made for heraccepted provisions
said as exe-; bond,and saidthe Jonathan N. Sawyer gave

S.said Jonathan Sawyer,cutor and oflegateeresiduary
if said Jonathan N.law,as thatconditionedrequired by
debts due from saidwell and allshould paySawyer truly

ofhis and all thedecease,testator at the time of charges
his in andand all the andfuneral, bequests givenlegacies

in allsaid last will and and shouldtestament,by things
execute the said office and trust of executor offaithfully

tenor,said last will and to the forcetestament, agreeably
and same,effect of the and the rules and directions of the

and render a hislaw, and true account ofplain proceed-
thetherein to said of whenprobate,ings judge lawfully

thereto then said void andshould berequired, obligation
of no or else to and remain in full force andeffect, abide
virtue; and the administration of said estate of said Jona-

was,than at said court of holden atS. probate,Sawyer
said committed to said20, 1858,Haverhill, April duly

will and testament ofas executor of said lastdefendant,
saidofsaid andJonathan S. Sawyer, residuary legatee

on thewit,and the said defendant toestate; thereupon,
Orford,said tooklast to ataforesaid, wit,andday year

theto administerandestate,of said proceededpossession
saidas executor ofand has ever since beensame, acting
andS.last will and testament of said Jonathan Sawyer;

in at a courthis life time,the said Jonathan S. Sawyer,
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onof in and for saidHaverhill,holden atprobate county,
the all thethird first1851,of paidTuesday Api-il, having
debts and his said Samuel S.testator,funeral ofcharges

of thehis administrationhis account ofMetcalf, settled
there wasMetcalf,estate of said S. whereuponSamuel

afterin his bands,'found tosaid court of beby probate
a bal-estate,the saidofpaying expenses administering

dollarsance of one thousand hundred and forty-oneeight
to theand to be ofcents,forty-one disposed according

sumMetcalf,said last whichwill and testament of said
for saidthe said in trustJonathan then heldS. Sawyer

aforesaid,made asto himRachel, to the bequestaccording
Metcalf,in andthe last will said S. managedof Samuel

his lifethe same, and made therefrompayments (during
of saidand conditionstime, to the termsaccording

said S.Rachel;said and Jonathanto and forbequest),
saidnor hastime,did in his lifeinvest,notSawyer

decease,since saiddefendant, Jonathan S. Sawyer’s
the said Jona-thereof,invested said sum nor butany part

andthan life retainedtime,S. his keptSawyer, during
the as and thereto his controlsame, money,subject
remained and was in the hands of said Jonathan S. Saw-

andsaid sum thedecease,at the time of his ofyer,
therefrom,income after allthereof, paymentsdeducting

said S. Sawyer,made to and for said Rachel Jonathanby
dollars;hundredwit,a to the sum of elevensum,large

Metcalf, wit,tothe decease of said Samuel S.and after
oneRachel was married to.said4, 1852,October lawfully

I). wife,his lawfuland and wasPerrin,Alonzo became
of the said; and the deceasewit, at said Orford beforeto

said Rachel9, 1858,to wit,Jonathan S. JanuarySawyer,
said Alonzolawful of thedied then the wifeintestate, being

and after-D. and of the ofPerrin, years;twenty-fourage
"Wentworth, in saida holden atward, at court of probate

1858,ofof on the thirdGrafton, Tuesday August,county
of theadministratorthe wasplaintiff duly appointed
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administra-estate said and bond as suchRachel,of gave
adminis-tor, to and said trust oflaw, acceptedaccording

aforesaid; afterward, 1,to wit,as and Octobertrator
demanded of saidtheOrford,at said1858, plaintiff

sum,said of saidthehim, plaintiff,defendant topayment
and has everrefused,theredefendant then andwhich the

and of theto reasonrefused, whereby, bysince pay;
anand set actionforth,before containedhereinpremises

the as administrator as aforesaidtohath accrued plaintiff,
for, have and recover ofRachel,said to sueof the estate of

eleven hundred withdollars,the said sum ofthe defendant
the time the decease ofinterest from ofthereon,lawful

1,Marchwit,the to from saidsaid Jonathan S. Sawyer,
hasoften1858; the defendant, though requested,yet

thereof,same,the nor but unjustlynot any partpaid
to the of saidit,and detainsdo,refuses so to damage

as as he theas administrator aforesaid,plaintiff, says,
hundred dollars.”sum of fifteen

asabatement,The defendant in follows:pleaded
“ and anddefends, when, &e.,And said defendant comes

the sameaforesaid,of and thatthe writprays judgment
heretofore, thethat beforeabate, because hemay says
at a the courtsuit, wit,commencement of said to term of

within and for saidCanaan,of holden at countyprobate,
saidJune, 1859,the ofGrafton,of on third Tuesday

aforesaid,aforesaid,on said last at Canaandefendant, day
said court ofwas and probateappointed byduly legally

so in trustof the and estatetrustee bequeathedproperty
aforesaid,Rachel, Metcalf,said said S. asfor Samuelby

last at said defend-aforesaid, Canaan,and the saidon day
and bond forand then theretrust,ant said gaveaccepted

hisofandthe and proper discharge performancelegal
toaforesaid,asand as trustee accordingtrust duties such

on said daydidlaw; thereafterward,and said defendant
and dischargeenter theaforesaid,last performanceupon
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of bis said trust and aforesaid,such asduties, as trustee
and took possession and said andof propertycharge

inestate, and virtue of his office aud ofsaidby capacity
trustee as aforesaid; and heretofore, 31,to wit, August
1859, at inOrford, said of theGrafton, and beforecounty
commencement of said suit, said in anddefendant, by
virtue of his said office and afore-of trustee ascapacity
said, did make and file a true of saidinventory property
and in theestate, Grafton,office in ofsaidprobate county

to law; saidand said and ataccording estate,property
time and last com-and at the time of theaforesaid,place

was, been,mencement of andsaid and ever since hassuit,
inis,now the and said defend-hands, ofpossession charge

in and ofant, virtue of his office andsaidby capacity
saidOrford;trustee as and thisaforesaid, wit,to at said

defendant is to Wherefore defendantsaidready verify.
abate,of said samewrit, and that theprays judgment may

and for his costs.”

To this the and thedemurred,plea plaintiff questions
were for the of thereserved consideration whole court.

the thatFelton, for contended the wasplaintiff, plea
bad, action,but as a of or athe prematuremisconception

orit, nonsuit,commencement of is a of demurrerground
Ch. PI. the that the442, willingwas(1 plaintiff443),

and theshould be treated as well that courtplea pleaded,
should action andmisconceived,consider whether the was

as, thecommenced,also whether it was prematurely by
decision of those will be made toward amatters, progress
final of the case.disposition

declaration;The denies no in theplea allallegation
are,the in the betherefore,declaration toallegations

taken as true. The in sub-then, merelyplea, alleges,
under the circumstances stated in the decla-stance, that,

theration, defendant was trustee of theappointed money
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for;sued and we the decease thethat, ofupon plain-say,
tiff’s intestate, trust, will,the as created Metcalf’sby

and Mrs. Perrin’sexpired, administrator became entitled
to the trust fund and the ofimmediately, probatejudge
could no him of it,more the of adeprive by appointment

thantrustee, he could in that of hishim,deprive way,
own ;The was a vested it wasproperty. legacy legacy
not at a befuture but was a in totime, presentí,given gift

and in and it the terms of thepaid was,futuro,enjoyed by
therefore,and,will, to bear the wasinterest, plaintiff

entitled fundto the Toller’s of Exrs.,Lawimmediately.
8d 172; 325; 2Ed., 170, 171, 312, 313, 760,TJ. S. Dig.

100; 14; 480;sec. Chan. 3 1 238,Com. T. sec. Str.8,Dig.,
13 628,U. S. D. sec. 82.

The statute to trustees estates ofof therelating speaks
of trusts like the one inexpiration and the trus­question,

tee’s himbond binds to over the fund itspay upon expira­
178,tion. ch. 1.Stat., sec. Executors and admin­Comp.

istrators are trustees for heirs and creditors.legatees,
Parsons v. Parsons, 309;9 N. H. Erickson v. 1Willard,

217;II.N. Probate 3v. N.PLardy, 147;H.Judge Saun-­of
dersonv. 6Stevens, Mass. And37. actions at commonyet
law lie them after the ofagainst trusts,expiration special
in favor of those entitled. An of debtactionultimately

'is the action in thisproper case. v. 8Emery,Childress
642;Wheat. v.Knapp 170;6 Conn. 7 Conn.Hudford, ‘132; Payne v. 12Smith, H. AnN. 34. action of debt

will lie for a debt or an hasexecutor wholegacy against
a bond to return angiven &c., as the authori­inventory,

ties show;last cited and the statute makes no difference
in the an executorremedy against wThois residuary lega­

andtee, has asbond such. It authorizes thegiven only
latter to bond awithgive condition less comprehensive,
and it makes no other difference between the two classes
of executors. ch.Stat., sec. 13. aComp. 167, If bill in

could be inmaintained this can anchancery case, so
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action at chanceryOtherwise,common law. before
nopowers 1832,were into Court,the Superiorgiven

in thishad a The claimcould be in such case.remedy
case thisis and certain toliquidated supportsufficiently

105,PI.action. 229 1 Ch.;Van v. 18Blum,Deusen Pick.
as106,' defendant107. If the of theappointment

trustee was as made without juris­not void,merely being
keeptodiction, its defendanteffect was to theonly oblige
Mrs.ofthe as administratorfor theproperty safety plaintiff,

Perrin; hadcreated, expired,for asas the trust, originally
it could not thebe revived appointment.by

mat-theto thatdefendant, theHibbard, for the point
wasthat itabatement,ter in andof the wasplea property

of actionwhat formshowedsufficient if matterthe alleged
ain termswithout givingshould have been brought,
4Co.,v.488; Woodsbetter 1 Ch. PLwrit, cited Man}.

He364-370.6 Pick.N. v.527;H. Richardson.Gould
the cestuiofin behalfan actionthis wasalso, thaturged,

anofthe enforcementtrustee,the fortrustque against
a of hadand that court lawwill,acreatedexpress trust, by

suit the trustee’sno than uponotherwise byjurisdiction,
and he citedin ofthe name the ofbond, probate;judge

432; 19; 3 Com.181,ch. see. Bl.Stat., StoryComp.
;36 129N. H.; Towle, Societysec. 60 Wilson v.Jur.,Eq.

v. v. Boston Mill-Dam Cor-Trustees, 152;23 Pick. Jones
643;511;4 secs.639, 638,2 S.poration, Pick. IT. Eq. Dig.

E. L. E.Lowndes,v. 16 &980-982;secs. JSdwards534,
317; Me v.204; Furmort,Law v. 20 Pick. CreaThorndike,

16 the460; Pennock,v. 38 N. H. 157. ToWend. JSla
timethat the not until the whenwaspoint payablelegacy

the cestui oftrust would have reached theque age thirty-
444;2Wilson,five he cited v. and toSylvesteryears, T..E-
thethe that the failed the death ofpoint legacy by legatee,

4execution, citedbecome of he Kentimpossiblehaving
311; 2 a.1196,Com. sec.299, 300, Jur.,Story Eq.
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S.The declaration states thatBellows, J. Samuel
his1849,his allMetcalf, 22,will, Septemberby gave

estate, after andhis debts funeral to Jon-charges,paying
Rachel,in for Metcalf’sathan S. trustSawyer, daughter,

a to be and herminor, of, over todisposed paidmanaged,
as follows: To be as the deeminvested trustee should

interest,most for Rachel’s and over for her,to or topay
from time to suchtime, until oftwenty-one years age,
sums of not six as hecent, shouldmoney, exceeding per
think and after tofit, estate,that her or all of thepay part
as he should see not one itsfit, over withthird,provided
income and be overincrease, should before she waspaid

nor more than thirds sheyears old, two whentwenty-five
should attain the theof but whole was toage thirty years;
be the time was ;she old andpaid by yearsthirty-five ap-

executor, who the willpointed 16,Sawyer Octoberproved
1849; that Metcalf died 22, leav-1849,having September
ing estate but no real thepersonal estate, Sawyer accepted
trust executor,of and and took ofbond, possessiongave
the estate, much more than sufficient to debtsbeing pay
and assented to the to him in forexpenses, trustbequest

Rachel,said but nogave trustee,bond as and otherno
trustee time;was his life that said Saw-appointed during

3, made his1852, will, and of hisyer, May gave parts
estate andto the residue to Jonathan N.sundry persons

the and himdefendant, his sole execu-Sawyer, appointed
diedtor, and March a1, 1858, amount oflargeleaving
over anddebts that his waswillproperty expenses;

and the defendant the trust andproved, accepted gave
bond as that he thetook ofresiduary possessionlegatee;
estate, and has ever since acted as thatadministrator;
Jonathan S. in his life settledSawyer, time, his account

theof administration of Samuel S. Metcalf, paidhaving
the debts and funeral and histhere was found incharges,
hands, after the toexpenses, ¡¡¡>1,841.41, bepaying disposed
of under said Metcalf’s in saidwill, and held trust for
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Each outwhich fund madeel, be and paymentsmanaged
of the theas directedsame, Rachel,to and for said by
will; in bisitthat be did not invest the but keptmoney,

ofcontrol, and bis there remained it $1,100;at decease
1852,4,that D. OctoberPerrin,Rachel married Alonzo

and the of9, twenty-four years,died of1858,January age
andadministrator,and the herwasplaintiff appointed

and interest.$1,100demanded saidofpayment
thatabatement, substantiallyThe defendant inpleads,
theto whichthe misconceived and premature;action is

demurs.plaintiff
the whole. Prom this clear that prop-statement it is quite

the interven-withwas to theerty thoughgiven daughter,
future,to thetion a look; terms,of trustee and the which

theand tonotofto the time and modeapply payment,
that indicatesin the willitself; and there is nothinggift

Thethean of legacy.intention to the vestingpostpone
meanswhole and no otherher,estate in tois, fact, given
fifteenfor her she then aboutprovided support, being
exceedold, and the of the fund not tolikelyincomeyears

maintenance andthe heramount formaterially required
ofeducation. .her theUpon reaching thirty-fiveage
would tofund, interest,the whole theyears goincluding

think,her, clear, cases,and it is the weupon adjudged
the whole wouldherthat, death before thatupon age,
be immedi-to her to paidgo personal representative,

she havewithout for the time when wouldately, waiting
reached the theof Had will givenage years.thirty-five
her in the ofbut the it handsleavingnothing principal,

the estatethe as to giveexecutor or trustee in such way
or theincome,other the the rule wouldbenefit ofparties

clear,have been it is in this thatcase,otherwise. But
she therefore,would take and andinterest,both principal
on her the whole woulddeath, beforethough thirty-five,

at heronce togo representatives.
In v. 3 theCrichett whereDolbey, 13,Vesey legacy
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was bo theto at of withpaid twenty-one, interest,age
“the Master the Nolls there neverof could besays,

such an as the notion that must wait tillabsurdity you
the have been andwould then havelegatee twenty-one,

this,the interest.” And we think,withsubject, accords
the authoritieswith the current of this sub-general upon

Graham, notes;6 and239,Hanson v. Ves.ject. Haywood
228; Case,v. 1 3 Co. 19;Burr. Boraston’sWhitby, Butler

58; (3dv. 3 Atk. Toller’s Law ofForman, Executors,
325; Hoath v. 2171, Hoath, Bro.313, 3,Ch. andEd.)

2Hall, Bro. Ch. 1notes; 305;Walcott v. Jarm. on
Wills 759, 760.

theviews,these administrator of Kachel Met-Upon
at became entitledcalf) death,her to the whole fund,

interest,both beand to withoutprincipal paid awaiting
the time she would have thewhen reached ofage

had she lived. Jonathanthirty-five years, S. theSawyer,
executor of Metcalf,Samuel S. was at the death ofliving
Eachel; neverbut, the bondhaving given required by

a he mustlaw of be astrustee, regarded declinedhaving
178,the trust. ch. sec.Stat., 3.Comp. The wasmoney

then in his ashands andexecutor, the plaintiff) upon
demand, the executor assented to thehaving legacy,

have ancould maintained action at law him toagainst
it. Eor seerecover we can it would thenaught stand

the aofupon ordinary forpecuniaryfooting legacy,
as is well settled in this anwhich, action at lawState,

will lie.
then,The is, will this action lie thequestion, against

? He,defendant as the executor of Jonathanpresent S.
has taken the whole estate of his includ-testator,Sawyer,

the fund Bachel,to which seems not tobequeatheding
have been distinct from the other estate of Jonathankept

estateS. The of the latter is and, forSawyer. large,
that is aadministered as solvent estate.aught appears,

If at the of one from the ofso, expiration year grant
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and andadministration, after the claim makingexhibiting
an maintaineddemand of action at law could bepayment,

thedefendant, to recovertbis theplaintiffby against
weandinterest;of the in hands,amount his withlegacy
forthat the take the form of debtthink action wellmay

had and received. conclu-these views ourmoney TJpon
it,is that the action is ismisconceived, uponsion not nor

instated the to be asplea,any thing prematurelyregarded
itShould turn out that it was beforebrought. brought

the of one from the of adminis-expiration year granting
to the withindefendant,tration it would comeprobably

the of the asstatute Butprovisions thatupon subject.
is not raised arethat the and wequestion by pleadings,

not furnished with the considerwrit, it is tounnecessary
it further.

have not the form"We considered the whetherquestion
of the declaration is to the caseprecisely uponadapted
the views we have and it be tostated, necessarymay

some entitle thefacts,amend further to plain-by stating
Buttiff to maintain the suit the administrator.against

arise the to thehere,these do notquestions plea going
and not chai’acter of aaction of the thewrit, having

demurrer.special
The sustained,demurrer to the bemust, therefore,plea

but to the thedefendant the to withdrawgiving right
without and also toanew,andplea, terms, plead giving

the leave to his declara-plaintiff terms,withoutamend,
tion.


