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there were no costs.At common law
case,inany anyto either civil orparty,the costs that areAll allowed

criminal, England country.both in in thisgiven by andare statute
statute,byis he beEngland king any expresslyAs in the not bound unless

bound, generalnot theby pro-named to so here the State is boundbe so
titles, in-any rights,of orby prerogatives,of a statute itsvisions which

devested, the toby expressunless statute beterests would he made words
in itsto provisions.extend and include the State

“Therefore, by of our statute which that costs shallprovisionsthe enacts
bypetition,or unless directedeverythe of action otherwisefollow event

court,” be aby against byno can recovered the Stateor the costslaw
anyit in civil cause.party prevailing against

into in a criminal isrecognizance proceeding,Scire a entereduponfacias
suit, nature a criminalrespect proceed-in of the ofpartakesa civil and no

against uponthe such scireStateing, respondents prevailand the who
arefacias, not entitled to costs.

The adefendants,Scire Facias a atupon recognizance.
court, scirethat theterm of this moved beprevious facias

dismissed of the whichuponfor want questionjurisdiction;
said court,to the law term of itmotion transferredbeing

dismissed; and thethe be nowwas ordered that scirefacias
themallowedtheir costs be againstdefendants move that

the State.
should and thatthe motionThe court ruled that prevail,

defendants; to which thethecosts should be allowed
of lawthe uponsolicitor and questions arisingexcepted;

to the law term.andreserved,the case were assigned

Hand, solicitor, for the State.

the defendants.Woods forBinghams,$

if,that uponOur statuteSargeNt, anyJ. provides
thecourt or justice,or before anycomplaint prosecution

a enter into afine,defendant shall be ordered to pay
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be toshall be orderedor suffer any penalty,recognizance,
such thereof ascosts of or justiceprosecution, partpay

540.14;ch. sec. LawsStat., 211,Rev. Comp.may require.
is made theWhile this statute forprovision taxingby

of costs in all cases is con-criminal where the respondent
a a find thatvicted, misdemeanor,whether of or wefelony

the where thecommon law rule still in-all casesprevails
is he and noand can tax is allowedrespondent acquitted,

costs for there is ofno anyagainst any body; provision
statute which authorizes to claim aany respondent judg-
ment town,for costs the theState, or oragainst county, any
or the in case a character.of criminalprosecutor, any

v.State 31 N. H. 108. But in civil actions ourStevens,
“statute has a different as : Costsrule, followsprovided

shall follow the event of unlessaction orevery petition,
ch.Stat.,otherwise directed or court.” Rev.thebylaw by

191, 1;sec. Laws 492. it has settledAnd beenComp.
ac-that scire on like is a civildebt,a recognizance,facias

tion, and in no a crim-of the character ofpartakes respect
inal 366;State v. 4 H.N. Common-proceeding. Chesley,
wealth v. 12 19Green, 1; McNiel,Mass. Commonwealthv.

138; v. v.74;Pick. State 26 Me.Harlow, Commonwealth
4Stebbins, 25; Statev. 39 H. 129. thatGray N. SoKinne,

the of our statute are includebroad toprovisions enough
this case as one where of thecosts should follow the event

ifsuit, the statute is to be to its literalapplied according
without But we find that it isterms, any qualification.

the law thatitself,a of common law as old as theprinciple
“ is hot bound if he be not ex-statute,the by anyking

51.be so Max.named to bound.” Broompressly Leg.
ascunlie si il ne soiiper statute, expressementnosme.”Royn’est

the madeinferred,It is said to be that lawprimá facie, by
Commons,and isthe with the assent of the Lordscrown,

rulecrown; but thismade for and not for thesubjects
ortheseems to where property peculiar privi­apply only

is laidare and this-distinctionaffected,of the crownleges
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estate,that where.the hasdown, anyking prerogative,
themhe be oftitle, interest, byor shall not barredright,
therein.an he be namedthe words of if notact,general

the isrule which is thus to crown applicableThe applied,
ofand functionState,to the or other legalsupreme power

authority.
Abr.,Bac.law were no costs.at common thereNow,

criminalas as ofE,A & 3. This was true of civil wellCosts,
All the eithercases. that are now allowed to party,costs

instatute,or as well Eng-to are someany party, given by
“ andisin this a statuteland as Where general,country.

is devestedtitle or interestany right,thereby prerogative,
in shall not befrom the such case theor taken king, king

ex-words tostatute is madeunless thebound, by express
Rex Bo­5;E v.Abr.,him.” Bac.tend to Prerogative,

333; “TheRex 1578; Allen,1 Eastv.denham., Cowp.
is not boundcrown, named,is that the unlessgeneraljule

arule toa statuteand this was held applicable generalby
certiorari; heldand it was further thatlaw taking away

to where the has an ac-is not limited cases crownthe rule
in theextends to all nameinterest,tual but prosecutions
498;4 Ad.Boulibee,-v. & El. see alsoof the king. King

& cases cited.v. 1 Ad. El. and numerous434,Wright,King
crown;the of the it isthe stands inus, placeStateWith

isare the the em­the crown. The Statepeople sovereign;
of the the embodiment ofbodiment hencepeople, very

think,the rule has we beenandsovereignty; generally,
in the in as insame Unitedthe Statesway Eng­applied

followlike that costs shall theours,land. A lawgeneral
nothasof the in civil we beencauses,result suit presume
was oneas where Stateconstrued to cases theapplying

successful; hence findand the one and weother wasparty
in laws been expressly pro­that States havemany passed

cases, criminal, both,in civil or orthat certain eitherviding
costs;the State shall recoverthe party prevailing against

as to manner of suchbeen made theand has alsoprovision
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In v. 4 the ac­recovery. Stebbins, 25,Commonwealth Gray
tion awas scire aupon uponrecognizance givenfacias

defendant,criminal and it was held that thecomplaint;
suit,who had successful in the entitled to costsbeen w7as

State,the the afirst, that this wasagainst upon ground,
second,civil and that had a statuteproceeding; they

which made for cases,such whichspecial provision provi­
“sion was :as follows In all civil suits and proceedings,

instituted and or in the name the com­duly ofbybrought
monwealth, and not inrelation,the or be­brought upon
half, or thefor use of the common­privateany person,
wealth shall be liable for costs in like manner and to the
same extent as citizen would ifbe, the suit orany proceed­

had beening instituted him.” thatUnderby provision
costs were taxed and the State,allowedproperly against
but it is not intimated that suchor claimed counselby
costs could be allowed other than theupon any ground

of the made to meet such a ease.provisions statute,express
aSuch statute would not have been made had not the rule

we have stated been understood thatto the Stateprevail,
like the crown inhere, is not theboundEngland, by pro­

visions of a statute which affects itsgeneral prerogatives,
or interests, unlessrights, named; for wrefindexpressly

inthat as asMassachusetts, 1784, had a statuteearly they
similar in ours,its to “that in all actions theprovisions

shall he entitled to his costsparty prevailing legal against
Brown,the other.” See v. 15 Mass.Gilbreth 178. And

we that same withstatute, the samepresume substantially
has continued in thereforce ever since. If costsprovisions,

can be allowed to this under our laws, then therespondent
Massachusetts,statute of of for costs1844, inproviding

aState,similar cases the was work ofagainst supereroga­
tion. The seem so clear the authorities,case would upon
that no allusion need he made to the anddifficulty appa­

an inrent of execution the name ofinconsistency issuing
and andState,the in behalf of the State, ofby authority
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totke notState, State; State,tbetbe thusagainst making
sure rath­be tbe same butsuit,on both sides of tbeparty

er ofit act at in tbeto tbe same time capacitycompelling
thathowever,executioner claimed,and victim. It is not

these can onlyare thatobjections insurmountable, but they
be theseremoved a forstatuteby special provisionmaking
cases.

The notother shouldthat that costsraised,isquestion
be theallowed the ofbecause court had not jurisdiction

itStill, considersubject matter, webecomes immaterial.
a settled has beenin where therecases,that suchquestion
a and the have, acquiredcourtcontroversy, appearance,by

settled thejurisdiction of the and have questionsparties,
suit,raised in orease,the and thedismissed petition

have thecosts; and if that werethey to awardjurisdiction
avail;in butonly this case it could notobjection probably
sustained,the mustother the beupon exceptionsgrounds

and the scire must befacias
costs.’Dismissedwithout

Brown Clark.v.

A and enclosed it to the court withoutmagistrate deposition,ahad taken
certificate; inproper caption exceptionsa for defect theor full which

Subsequently, thefiled the rule of court.deposition,were to the under
certificate,magistrate perfect caption,more or it wasa whichforwarded

of, for,amendment substituteproposed depositionto the as an orannex to
be,Held, tooriginal appropriate practicethe that the wouldcertificate. —

magistrate,return to for a certificate ordepositionthe the newwhole
amendment, by deposition,him to theproper upto be annexed sealed

certified,dulyto be to thewith the the whole and directeddeposition,
depositioncourt where the was to be used.

the term,Ox the first of the1860,November plain-day
tiff filed of Amos in an envel-the one' Brown,deposition


