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theagainstby promissorythe mater of a notemayTrover be maintained
in hisnotefully havingif the thepaid, payeeafter the same ispayee,

if,demand, afteroruponit to the makerrefuses to deliverpossession
disposes of the note.payment, payeethe

al-thenote, which plaintiffsfor aTeovee, promissory
fifth,them, dated Octoberto have been bysignedleged

defendant,to thepaythe1855, promisedwherein plaintiffs
oneindollars,and yearhundred fourteenor onebearer,

con-beenand to haveinterestdate, with annually,from
issue.Plea, thethe defendant.verted generalby

■ defendantthehired ofthatThe theyplaintiffs proved
andnote,the date of saidthe ofin$114, moneys dayupon

in onethat amount, year,their note for payablehimgave
thenote; that onsecure thea tohim mortgagegave.and

inmore,hired1856,February, they $100ofeleventh day
thethenand thatdefendant', computedthe theyofmoney,

date forof thatand a new notenote,said gaveinterest on
and in-their first notethat amount of$216.39, thebeing

notesaid lastobtained,thenand the interest, money$100
in withonedefendant, bearer,or year,to thebeing payable

toanother mortgageand that they gaveinterest annually,
the firstthatwasnote; that itthe second agreedsecure

and was to besecond,of thethenote was paid by giving
his seconddefendant shouldas soon as the getupgiven

after itsin a fewhe didrecorded, dayswhichmortgage
andrecorded,wasafter said seconddate; that mortgage
thenote,firstin the byhad whichthebefore year expired

notedemanded saidit, due,to becometerms of was they
it andto up;refuseddefendant,of the who giveof $114

re-hadof said they againafter thethat, year,expiration
he hadbutdefendant,demanded said of thenotepeatedly

to deliver it.refused
and takenwaslast mentioned note for paidThe $216.39
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Tbe defendantbefore tbe commencement this suit.ofup
admittedin andcourt,then tbe note sued for,produced

as theythat it bad to bim tbebeen by plaintiffs,fully paid
as or in any waybad indorsed'stated; it was not paid,but

cancelled.
rendered forIt should bewas thatagreed judgment

costs, or for tbetbe andfor nominalplaintiffs, damages
shouldtbe court beas tbe ofdefendant, opinionaccording

of lawand tbefacts; arisingthe questionsupon foregoing
ofto tbe law termtbe case wereupon assignedforegoing

_said court determination.for

for theBenton Ray, plaintiffs.$
note in suit,makers of the-1. Tbe tbeplaintiffs, being

times; and whenbad a in it at all theypropertygeneral
instanter.tbe to its accruednote, theirpaid possessionright

debt,2. still evidence of anote,This waspaid,though
used to tbeon its and offace, plaintiffs’susceptible being

entitled it for tbe reason that ifwere toprejudice. They
it furnish primawas in their wouldthe note possession,

it; whereas,bad if it wasthatevidence they paidfacie
tbeelse,in the of one pre-found any contrarypossession

would arise.sumption
on tbenames still remainedB. Here tbe plaintiffs’

of valúe to themin and it was tonote, obliterated,no way
bad tbehave cancelled, they paidtheir promise although

at all that the noteaffect tbe casesum due. It does not
no value to tbe defendant.ofwas

has4. of notes becomeTbe surrendering paidpractice
it as inso that well be consideredmay implied,general,
a is makerwhere note that tbe is entitledcase given,every

in full.to whenever he itits payspossession
5. The of action the is wellform adopted by plaintiffs

9 216;Vt.Gilson,Pierce v.upon authority.grounded
199; 146; 501;3 Vt. 18 E. C. L. C. Ob.Kent,Buck v. S.

3 Ev. 1503.Stark.
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Burns for the defendant.Fletcher,£
1. note,The andvalue,been was of nohaving paid,

therefore not the matter for an action of trover:subject
that which be an of trover mustof actionmay the'subject
be a of some value.thing

2. There is no evidence a mereof conversion. The
to theneglect give note does not amount to a conver-up

sion. The case of Todd v. 3 isJohns.Orookshanks, 432,
in for thedirectly defendant.point

Saegent, J. That atrover be maintained formay prom-
noteissory converted while it remainswrongfully unpaid,

and while it is the evidence of a contract andsubsisting
to isliability too well settled callpay, to for citationany

of authorities; and that written or otherany security, pa-
per evidence a atitle,of or of con-containing subsisting
tract, be the action,foundation of this cannot admitmay
of But inthe raised the casedispute. be-upon question
fore us, there room difference ofbe for asmay opinion,
there would seem to conflict in thebe some authorities

thatupon The defendant’s of defencesubject. is,ground
that trover is an action founded on and that itproperty,
cannot be sustained for that which is valueless;utterly
and it is claimed that the note in had beenquestion law-

and therefore ceasedpaid, to be of value tofully any any
one; that it had no in it,or value which can beproperty
the of of of estimation,orsubject proof, andcomputation,
that it cannot considered inbe as sense ofproperty any
the term. 3v. Johns. wouldCrookshanks, 432, seemTodd

anto be in of this for it isposition;favor saidauthority
in that case that maintainedtrover be for athough may

note in the hands of a third if itpromissory person, yet
has been amount,and a thefor it is ofpaid, receipt given
no value, and neither trover detinue can maintained.nor be
But find the mateswe that a statement of whole case it
more the decisiondoubtful what point mayupon precise
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it the inturned; that note wasquestionbave for appears
to the it to one ofexecutors,two and plaintiffgiven paid

therefor, while note remainedthem, his thereceipttaking
in the canhands of the other executor. Ve seereadily

inthat these thecircumstances—the of asgiving receipt
evidence and of theof the the notepossessionpayment, by
the who had received of theno thereon—party part pay
there have been whichother considerationsmay might

have influenced the decision of theproperly cause, beside
the fact that the note was no value. The court,of in de-

the the note was“After and alivering paid,opinion, say,
in full the wasone of itreceipt given by payees, completely

so as to be value;”of no and it isdischarged, said that
the note also be useful to the other who wasmight payee,
a co-executor, to show that hadhe not received the money.
This does not settle that iswhere the note and nopaid,

or other evidencereceipt of the notepayment given,
would not be of some value theto as evidence ofplaintiff
such payment.

aWe find reference in 3 S. to a582,U. case—Be-­Dig.
v.sherer 2 Penn.Swisher, is748—in which it said to have

been held that trover would lie anot to recover bond which
had been but not taken but thepaid, whatup; particular
circumstances were we are Innot informed. Lowremore
v. 19 Ala. it is that willBerry, 130, said trover not lie for
the conversion aof note after it has beenpromissory paid
or in manner. the facts inBut thatdischargedlegally any
case that the note in hadwere, not been orquestion paid,

the word had beenlegally discharged, though “paid”
across the face it or bywritten of someby mistake, one

without the facts in thatand, case, it.wasauthority; upon
didheld that trover lie for the conversion of the note.

such aBut the here contend that hadplaintiffs they property
of,and to the immediate saidin, note atpossessionright

the time of the first and that the note was ofdemand, such
to themvalue as that can maintain action inthis troverthey
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to thinkare inclinedconversion;for its and wewrongful
note was ofthat the more thisreasonable view. "Whether

in hisitvalue to the as hedefendant or sonot, keptlong
the plaintiffsis not material.possession, very Suppose

themselvesand thushavecouldhaveproved protecteditpaid,
themade defendantfurther claim the uponany byagainst

wasinnot cancellednote, still, note, way,the anybeing
beeasilya and coulddebt, veryevidence ofprimd fade

defendant mightused Theto the prejudice.plaintiffs’
due, and,itits terms becamehave sold the note before by

notice,and withoutan for valueindorsee,in the hands of
thecollected, plaintiffsit could have notwithstandingbeen

ofwas thusdefendant. Ithad once it to thefully paid
aofthe pre-to these as ofvalue paymentplaintiffs evidence

a meansconstitutewould, hands,It in theirdebt.existing
whichthe same evidencedefence. It said thatof bemay

would berecover,in this suit toenable thewill plaintiffs
of the whenever anysufficient to the want papersupply

seenhaveit;arise but weshouldcontroversy concerning
held bynot in ease the note weretrue,that this would be

it claimedindorsee. But to bean innocent againsupposing
inthe could somethe and thatsuppose plaintiffsby payee,

noteof themake such as would theproof supply placeway
suchand thus themselves againstin their possession, protect

could notno reason troverthat would beclaim, whyunjust
for thein this itcase,be maintained. If it were so might

that troversame and force be urgedreason with equal
evidence ofa deed or othercould not maintained forbe

in thatdetained. Thetitle plaintiffs might,wrongfully
the contentsthis,case as as in other evidencewell proveby

and thus the defect in their title causedof the deed, supply
;the loss of their deed and the same evidence whichby

would the maintain trover for the con-enable toplaintiffs
version of the to the defi-deed, would be sufficient supply

in title afterwardtheir should questionciency perhaps, any
arise it. But a valuesuch have attach-concerning papers
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ed to as title;them evidence andof therefore whoever
withholds them from him who is entitled towrongfully

is to anthem, liable action of trover. isThe same also
true in to other the evidence ofpapers,regard containing
a contract for the of or thesubsisting payment money,

of otherperformance if theseany Nowundertaking. pa-
are the trover,thus ofpers the action of becausesubjects
are asvaluable evidence of orthey title, of a subsisting

contract, it be difficult see a has beento note thatmay why
and not cancelled in ispaid, not and should notany way,

be the of an sameaction of the kind in favor ofsubject the
asince notemaker, is evidence of a sum oforiginally only

thedue from asand such ismoney maker, of value to the
holder; and isbecause it such does it be-'imply evidence,
come of aftervalue to the maker it is it is im-paid,—as

to him to have it in his asportant either evi-possession,
dence of his made the or to anpayment,having suppress
evidence of indebtedness which not to exist, theought
debt To a to deliverpersoncompelbeing paid. up papers
to be which would otherwise be evidencecancelled, of
their contents, which not to heldbut be for thatought

andis asked for ordered inpurpose, frequently chancery.
Suits in and auditawrits of be insti-chancery, querela,may
tuted timet,when the same evidence which wouldquia sus-
tain the bill if besuit,or it could wouldalways preserved,
prevent the fears from realized. v.ever Pierce Gib-being

9son, Vt. 216. The fact that the in the handspaper of
the aworthless,be bepayeeoriginal might might very

he itreason should when it is butgood why paid;upgive
it can be no reason the maker should not bewhy original
allowed to recover in an whenaction of trover for it isit,

anddemand,withheld from him whenwrongfully upon
the note is some actual to himof value as evidence of the

of a formerpayment indebtedness.
There nocan be that the havedoubt, think,we plaintiffs

such a to of the after itnote,immediateright possession
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maintain suchas to enable them to trover. Uponis paid,
to itsand are entitledtheirs,tbe note becomes theypayment

thea has notThe of note onlyimmediate possession. payee
andand in the manneratto have it paid maturity,right

said noteit is his to havedutybutat the place specified,
andand totime and to beat such place, ready produce

Notes, sec.Prom.it ondeliver up, upon payment. Story
is4 313. And so universalPattee,v. Vt.115; Eastman

notes that itof upon payment,the practice surrendering
anconsidered asbe implied understandingmay perhaps

in a thatnote,case of when-and every givingagreement,
entitled to his note,maker shall it he shall betheever pay

delivered to him. nosame shall be up Perhapsand the
trade or of has been soof business universallyother usage

and custom can establishas this. If anyuniform usage
an rule,this well be considered establishedthenrule, may

there conflict in the author-be somenotwithstanding may
In this ease it does not ofthatities on point. deciding

rule into settle what the shall bebecome necessarycourse
or as thatnote has been lost questionthe destroyed,case

the ease. But we that no trou-apprehendnot raised byis
where the notearise that because wascan upon point,ble

or made to order and not indorsed,not payablenegotiable,
could a which a andwould be fullthe give receiptpayee

and where the same was todischarge; payableperfect
had been then an shouldorbearer, negotiated, indemnity

thecalledto secure the maker being uponagainstbe given
andit has once beenfor after paid;second time payment,

lost orhad which was actually destroyed,a note been paid,if
it,a excuse for notof course be deliveringwouldthat good

a answer to an action of troverbe goodand would brought
the sued hadthe note,conversion of provided partyfor the

orthe indemnity.or wouldoffered, proper dischargegive,
“ athe holder of bill of exchangeit is held thatIn England

insistmerchants,of upon paymentthe customcannot, by
deliverand towithout producing offeringthe acceptor,by
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carriedthis doctrine beenfar hasbill;”the and soup
aof bill lostthe indorseeheld that havingthat it isthere,
the amount fromlaw, recoveraction atin ancouldit, not,

after the billwas becamethe lossthe althoughacceptor,
but it isan indemnity;offeredand the indorseedue,

sufficienttender indemnity,must firsthethere held that
enforceherefused,and is may paymentifthen, payment

B. &7 C. 90.Robinson,v.in a Hansardcourt of equity.
thatauthorities,all their pay-sustainedThe is byprinciple

a bill or thenote,insisted on byment cannot be upon
andthe offers tosame,the holderholder, unless produces

211;2 PooleHutchinson,v. Camp.deliver it Piersonup.
4v.114;P. C. Wilby, Esp.1 HoltSmith, Dangerfieldv. N.

381;2 Exv. Green-­159; Hill, parteBevan Camp.N. P. C.
602;4 Taunt. Cham-812; Dodd,Davis v.6 Ves. Jr.way,

295; on Prom. secs.Notes,3 Br. &B.Terrey,v. Storypion
are safe inthink, that we as243, then,244. goingWe

in and thatcase,far as are to this holdwe required go
thea has the same towhere the maker of note fully paid

or the maker hasand the note is not lost destroyed,payee,
note, that,immediate of thesuch a to the possessionright

deliver,refusal he maintain tro-demand and to mayupon
inthere seem to be lack ofver. would any authorityNor

taken, that the whennote,that we haveof the viewfavor
is of value to the ma-is the ofthus subject property,paid,

trover will lie. Trover liesthisand thatker, upon ground
note,of a espe-of the makers promissoryat the suit of one

1as Anonymous,the other maker surety.if signedcially
“ The action was wellin this caseThe court say,501.Ch.

hebecausename of the only, ap-in the plaintiffbrought
note;is not a itIt jointthe debtor.to be principalpear^

and the othertheto plaintiff, signera pay byis promise
to be consideredif both werebut, evenawas surety;

because eithernot be good,woulddebtors,as the objection
at most theand objectiondeclaredhave singly;might

20sli.VOL.
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should have been in andabatement, was nopleaded ground
afor nonsuit.”

Buck v. 3Kent, Vt. was a note had99, case where the
sold andbeen indorsed the after it had beenby paidpayee

•and demanded the and a hadby maker, suit been brought
the maker the indorsee; and the maker hadby paidagainst

the note to andhim, commenced trover theagainst payee
the note;for conversion of the and heit was held that was
bound make indorsee,not to his defence the butagainst

hethat recover in trover offor the theconversionmight
note; note,that the him;of value towaspaid,though

it isand intimated that the plaintiff might voluntarily pay
the after itsnote, transfer, or he allow same tothemight

suedbe and into and the amountpass judgment, pay
execution; that,thereof on or if he had resisted the pay-

and defeated the suit indor-ment, thereon thebybrought
and in that avoided the ofsee, note,the orway payment

thereof, it not fromwould have himpartany prevented
trover the would havemaintaining butagainst payee, only

reduced the in suchdamages action.
But the case of Pierce v. 9 isGibson, 216,Vt. indirectly

It is heldthere that the maker of apoint. promissory
maintain annote ofaction trovermay theagainst payee,

the haswhen note been inand left uncancelled the.paid,
of such mistake, demand ma-payeehands theby upon by

andker the It is in thatnon-delivery by payee. suggested
itcase that would not answer to permit litigated questions

actions;to be inof decided such that it couldpayment
be whereallowed the evidence is notonly unequivo-only

cal, but also where it was understood both butby parties;
while inthat, that was and thesubject holder ofdispute,

notethe claimed that it was not he ahasfully paid, right
retain the as evidenceto note of indebtedness. Although

these have to theno case nowsuggestions application
under canconsideration, we see no reasonyet upongood
which can be founded. the maker a notethey ofSuppose
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the full amountlias to the whichor tenderedpaid payee
he claims andmore,claims is due but theit, payeeupon

the makerrefuses him the note: demands histo upgive
trover for itsnote, withheld,itsand, upon being brings

is there theconversion. reasonWhat orwhy pretenses,
the honest belief and claim of the that the notepayee was
not the makershould frompaid,fully prevent maintaining
his action of that trialtrover, heprovided upon thatproves
it was demand ?before shouldfully paid Why not the

stand their in theparties caseupon rights, welegal have
asas much the aftersupposed, though had,payee payment

or tender what the makerof claimed was due, commenced
-í suit the note to recover what heupon claimed as the bal-

ance due? the factWould that the maker orpretended
believed that he had thepaid note, affect thefully payee’s

to and maintain his actionfight bring the ifupon note, he
should that the note had not beenprove ?fully paid This
will not be And is therepretended. reasonableany ground

which a distinction canupon be made between the two
cases ? occurs toNone us.

In Fullum v. 16 Vt. itCummings, 697, was held that,
awhere debtor had made of hiscopies creditor’s accounts

and hishim, creditor hadagainst got possession of those
and refused to re-deliver themcopies to the thedebtor,

debtor sustain trover thereformight suchagainst cred­
itor. It difficult seebe to how suchmay couldcopies be
of more to thatvalue than a note ofplaintiff, hand, when
it is is to the maker.paid,fully

In Keeler v. 21 Vt. aFassett, 539, creditorjudgment
trover for a writ of execution which hebrought had sued

out his that suchupon Held, actionjudgment. bemay
evensustained, the execution havethough may expired

to the commencement of theprevious action. Boyce,C. J.,
in the reasons for the in thatstating said;opinion case,
“We also consider that the continued toplaintiff have an
interest in it it had anbecomeexecution], though[the
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theofficeof jus-from thesince its absenceexpired process,
fresh executionaher intice embarrass procuringmight
acreateeven presumptionandon her mightjudgment,

as be-satisfied; hence,andhad beenthat the judgment
to have pos-entitledwasthetween these plaintiffparties,

if thethis actionand well sustainwrit,session of the may
in withholding posses-without right,defendant persisted,

underhad beenHere no acquiredfrom her.” rightssion
commencedhad beenexecution,the nor any proceedings

and lim-its termsallowed, ownit. It had been byupon
toas evidencevalue wasand itstoitations, onlyexpire,

and asexecution,,anotherinassist the obtainingplaintiff
that mightin her to rebuthands, any presumptiontending,

bar,case atin thenote,not thesatisfaction. "Wasarise of
?reasonssame or similarfor theof value to this plaintiff'
2Cuthbert,v.also sustainedThis view is by Goggerly

100; Evans v.8 Taunt.170; Baranden,R. Trenttel v.N.
wasus therethe case before1 B. &Ad. 528. InKymer,

the noteofto the fullin paymentno controversy regard
orlost,note was not destroyed,the demand. Thetoprior

it wasthe defendant whenin ofthebut was possession
toor beexcuse wasdemanded; attemptedand no given,

deliveredit should not beand none existed, whygiven,
and thein with our viewsaccordancemust,and there:up

for thethe be plaintiff;of parties, judgmentagreement
toin court be giventhe note has been producedasbut,

can for nominalthat be onlytheto judgmentup plaintiff,
costs.anddamages,


