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ofThere the conditionno evidence that expressbeing
eitherthe case was per-contract involved in the present

remained informed in meator thewaived, the property
of Rufusthethe toafter it wasplaintiff shopconveyed

and was the servantsa of it sold bywhileSawyer, portion
of and and the remain-carts,the defendant thefrom shop
der use.was the defendant to his ownbyappropriated
The thedefendant had before ofthen manifestly, bringing
the of theconverted theaction,plaintiff's property plain-
tiff for the valueuse,to his own and was liable in trover

It im-thereof, a demand. waswithout entirelyprevious
the circumstancesmaterial that he had no ofknowledge

in after its hadrelation to the meat until beenproceeds
meat. Hishis ownwith those of duty clearlyintermingled

facts, either to restore to thewas, theupon learning plain-
tiff tomeat of the same and the samevalue, amount,quality
or to him the therefor. Robinsonv. Holt,pay priceagreed
39 H.N. 557.

In accordance with these there must beviews, judgment
on the verdict.

overruled.JExceptions

v. Hill.Davis

barrier, to travel-railing, protection, preventandof a sufficientThe want
dangeroussome excava-running intoa fromupon highwaypassinglers

wall, obstruction,stones, dangerousor otheraagainstor orpond,tion
thereon, maylimits, of the traveldirectiongeneralbut in theitswithout

highway itself.in theas a defectallegedbeproperly
defectsby reason of theto have been sustaineddamageallegingaTo writ

amendment, the dam-locality, charginganparticularin ahighwayain
pro-or other barrier torailingaoffrom the wantresultedto haveage

the of thejust limitsobstructions withoutdangerousfromtravellerstect
admissible.locality, isat the samehighway
22XLI.VOL.
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Case, for from a defect in adamages resulting highway.
The original writ contained but one acount, of whichcopy
makes of the case.part

the trial theDuring upon after a ofissue,general part
the defendants’ evidence had been in, the wasput plaintiff
allowed amend,to to the defendants’subject exception, by

a count,second aadding of which makes a ofcopy part
the case. The defendants to count;demurred the second
the court overruled the demurrer, and the defendants ex-
cepted.

A verdict returnedbeing for the thedefendants upon
count,first the defendants moved for thereon.judgment

the of law theThereupon, questions allow-arising upon
of the theamendment, of the demurrer, anding overruling

the motion' for on the verdict, werejudgment reserved for
the determination of the whole court.-

DECLARATION.

of the case,“In a on for that at Hill afore-plea trespass
was,there and for asaid, 18, 1858, time hadJanuary long

a and commonbeen, from apublic highway leading point
sawmill, called,near Wells’ so to the intersection of said

with another Franklin,from inhighway leadinghighway
said,of Bristol,said to inMerrimack, ofcounty county

Grafton, Huse,near the of Carr in saiddwelling-house
Hill; and the avers that the said town of Hill,plaintiff

time,all the said was and still is bound and liableduring
tolaw maintain and in and sufficientby keep repairgood

said first mentioned thethe suitable for travelhighway,
so that allthereon, andpersonspassing might may pass

thereon,and and with themselves, theirrepass safely by
and and the further avers,horses thatplaintiff'carriages;

on said theHill, 13,at said said first mentionedJanuary
was not in and sufficient and thatrepair,goodhighway

said of Hill,the town well the at Hillknowing premises,
on said last mentioned andaforesaid, sufferedday, permit-
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*wasbe, and the sametoted said first mentioned highway
rocky,and narrow, sidling,then "there rounding,sloping,

andunsafe,ice,withuneven, dangerousand incumbered
18,that on said Januaryto aversand the plaintiffpass;

andat of the was drivingsaid the servantHill, plaintiff
manner, over'andlawful, careful, prudentin atravelling
thementioned,first with plaintiff’sand saidupon highway

insaid servanthorse and the said beingplaintiff’ssleigh,
said the wholehorse,and drawn saidby weightsleigh being
of the load of saidsaid exclusive beingupon sleigh, sleigh,

than of three hun-wit,less three to of thetons, weight
; narrow,dred and no more and reason of thepounds, by

uneven, unsafe,icy,sloping, sidling, rocky,rounding,
aforesaid,and said firstcondition ofdangerous highway,

the said and the horsewas overturned said escapedsleigh
of with-from the control of the said servant the plaintiff’

hisor said ser-out the or of thefault plaintiffnegligence
vant, and to and the track ofran with the said uponsleigh

aandRailroad,the Northern was precipitated through
certain and the track ofcattle-pass existing uponopening
said aHill, distance,in said town of torailroad, great

said trackfeet,ten the beneath the ofwit, upon ground
railroad; the horse then and therethe said and said was

harness of thekilled; and the said and the plaintiffsleigh,
to said and broken andattached the horse weresleigh,

all was of the insuffi-bywhich reasongreatly damaged;
and of of first mentionedwant saidrepair high-ciency

way.”
AMENDMENT.

aforesaid, 13, 1858,Januaryat Hillfor that“Also,
a othera time had certainbeen,forwas, andthere long

a nearfromleading pointand common highway,public
of saidto the intersectioncalled, high-sosawmill,Wells’

inFranklin, saidfromanother leadingwith highway,way
of Graf-in saidtoMerrimack, Bristol, countyofcounty

Hill;in saidCarr Huse,the ofnearton, dwelling-house
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and the avers that the said of Hill, duringtownplaintiff
lawall the said time, was and still bound and liableis by

to saidmaintain and in and thesufficientkeep repairgood
first mentioned suitable for travelthe passinghighway,
thereon, so that all and repassandpersons passmight may

andthereon, and with their horsessafely themselves,by
Hill,and the at saidfurther thatavers,carriages; plaintiff

noton said wassaid first mentioned18,January highway
wellHillin and sufficient the said oftowngood repair,

the in that there landwere,this:premises, uponknowing
number, wit,the same a to twen-adjoining largehighway,

rocks of to andsize, of the of two feetty wit,large height
theof width of feet,two which said were situatedrocks

and ;near sidesaid and theprojected that uponhighway
of said a bank,was to of thewit,highway high height

feet;two andof that the said thetown of allHill, during
time aforesaid, was and still is bound and liable to keep

maintain,and side of nearthe said said bankupon highway
arocks, barrier,and and sufficient andgood railing, pro-

tection, to travellers fromthereon collisionprevent passing
with, said androcks and from andbanks, therefrom,injury

said ofthat town theHill, aforesaid,all time neg-during
and refusedlected to furnish and andsaidprovide railing

and that,the avers saidon Januaryprotection; plaintiff
18, Hill,at said the servant of andthe plaintiff was driving

ain andlawful, careful, prudent manner, overtravelling,,
and said first theupon mentioned, withhighway plaintiff’s
horse and the said said inservantsleigh, plaintiff’s being

andsaid drawn said the wholehorse,sleigh bybeing weight
the loadof said exclusive of saidupon sleigh, sleigh, being

than threeless to of the of threetons, wit, hun-weight
and more;dred no and reason theofpounds, by existence,

location, and of said and afore-rocks of the bankprojection
andsaid, the want of such sufficient and necessary railing,

barrier, and the said was thrownprotection, sleigh upon
androcks,said came into violent collision andtherewith,
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overturned', from the con-was and the said horse escaped
faulttrol the orservant,of the said without neg-plaintiff’s

withand ran theservant,or his saidof theligence plaintiff
Railroad,said the track of the Northernto and uponsleigh

a andand certain cattle-pass open-was precipitated through
inrailroad,said saidthen the track ofing, uponbeing

feet,ten thedistance, wit,to upontown aHill,of great
railroad;said and theof thethe said trackground beneath

and the saidkilled,said and there sleigh,horse was then
attached to the said horseand the theharness of plaintiff

all whichand andwere broken damaged;greatlysleigh,
andaforesaid, without thewas reason of the premisesby

his saidthe or of servant.”fault or of plaintiff’negligence

defendants, to the that thePike for theBarnard, point
action,cause citedamended count set forth no sufficient of

1; 1;and sec. eh.Stat., 57,relied Rev. ch. sec.53,upon
65;Hubbard v. H. Howard v.Concord,35 N. North Bridge-

water, 16 Pick. v. 35 H.190; Haverhill, 83;Johnson N.
;Eastman 36 H. 298Meredith,v. N. "Worcester’s Una-

“Embankment”; v. Cole-bridged ShepardsonDictionary,
Cush. 498.55; Wendall,13 v. 7 To theraine, Met. Smith

inadmissible, v.that amendment wasthepoint Butterfield
'Williams,38 E. L. & E.201;3 v.N. H. MartinHarvell,

109; Paine v. Busline,19 N. H.462; Wendellv. Mugridge,
388;L. Masterman v.2 v. 19 E. C.; Oriel,E. L. 38C. Jelf
v. 30 E. C.516;21 L.Judson, Briggs,E. C. Hollingworth

L. 673.

for theFoster, plaintiff.George$

the authori­clear,EowleR, uponJ. It seems entirely
barrier, andties, of a sufficient pro­that the -want railing,
a fromtection, to travellers uponprevent passing highway

or orinto some excavation pond, againstrunning dangerous
a without thewrall, obstruction,or otherstones, dangerous
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the travellimits in the direction ofof the road but general
a defect in thebe asthereon, high­may properly alleged

;H. 303itself. v. 35 N.Portsmouth, Cogswellway Willey
7307; Grayv. v.Hayden4 Cush. Attleborough,Lexington,

Waltham, Andover,v.;4 299 Palmer338; Cush.Jones v.
2 Cush. 600.

defect in theIn Palmer v. Andover the highwayalleged
and ana thewas the want of between highwayrailing

at an ofa angleembankment existing against mill-pond,
that inhill. Itthe road as it down the appearedpassed

a ofatthe before thishill, partpoint,descending reaching
de-the becamethe road free from horsesdefect,entirely

acciden-thetached from the purelyplaintiff’s carriage by
fault ortal theoff, without negligence,coming plaintiff’s

the tracesof the a attached the withnut of whichbolt, pole
thereto; that thereuponand other harness of the horses

thefrom thehorses,the so detached followingcarriage,
over theroad, turned to the and passed safely bridge,right

forward,—while the kept nearly straight passingcarriage
the em-and thence overthe travelledto the left of way,
that thecourt decidedinto the Thebankment mill-pond.

if athuswere liable for the resulting,defendants injury
in thethe ofwere,rail or other barrier jury,judgment

and wouldtravellers,for the ofnecessary proper security
the of the accident.have prevented happening

the defend-holden,v. it thatIn wasCogswell Lexington
traveller,a whileliable an toants were for injury happening

in ofcare,exercise ofin the ordinary consequence driving
limits ofa stood without thewhichhis postwagon against

theand withinthereof,the linebut nearthe highway,
thereon, andthe travelcourse and direction ofgeneral

therendered dangerous.travelling
decided, that,it was substantiallyIn Jones v. Waltham

walls,excavations, precipices,if there were pits,dangerous
the limits ofsituated withoutorstones, obstructions,other

and situated thatnear it sobut sothe located highway,
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thewould, without barriers or safetythey guards, endanger
road,of theof the or madetravelled partpassengers using

in-towith care and to avoidordinary exposurediligence
suchit was the the toof townjui’y, duty guard against

and other ob-stones,excavations, walls,pits, precipices,
inmeans a or some otherstructions, properofby railing,

and inmode; and, so,if to do consequencethey neglected
anthe road sustainedof such any personneglect using

suffered.the would liable for thetown be damageinjury,
forthe suedIn v. whereHayden plaintiffAttleborough,

intoin thean heroccasioned by evening,injury driving,
held,the courta the limits of thecellar beyond highway,

at nisi prius,of thethe instructions judgefullysustaining
byindicatedare notlimits of athat, where the highway

ashowis to person,and therevisible objects, nothingany
course he isthat the pur-in thethereon evening,driving

travel,theforintended publicwithin theis not waysuing
to a travelleraccident resultingfor anthe town is liable

and direction ofcoursea defect thefrom within general
the limitsbeyondthe althoughthe travel over highway,

as to render the trav-near theretoof the located if soway,
to trav-isthereon and there nothing giveelling dangerous,

late to avoid it.defect until tooellers notice of the
thatthink,wedecisions,from theseIt is quite apparent

allowed,us wasamendment in the case properlythe before
ofsufficient causethe samethe statement ofmerelybeing

andthein a different to imperfectionaction way, remedy
substantialcount. Thethe griev-ofuncertainty original

thewas,declarationtheof inance complained original
at theof theconditionand highwayunsafe dangerous

suf-the plaintiffreason whereofaccident,of the bypoint
thethen, beingThe substantial injury,fered damage.

the defectivereason of highway,to the plaintiff bydamage
of athe wantdefect wasimmaterial whether thatit is

renderedthe whichbank,or other protection uponrailing
“narrow,its sloping,or orthe road unsafe beingdangerous,
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uneven, androunding, incumbered withsidling, rocky, ice,
unsafe and to It woulddangerous pass.” require precisely
tbe same evidence to tbe action after the amend-support

asment before. Nor is testit decisive of theany impro-
of tbe that tbeamendment,priety plaintiff’s proof might

not sustain bis declaration as drawn, but wouldoriginally
it as amended. of ansupport Tbe amendmentvery object

is, to obviate some variance tbegenerally between allega-
tions and the ifwhich, not wouldcorrected, defeatproofs,
tbe action. 10 H. 338;Stevensonv. N. Merrill v.Mudgett,

12Russell, 74;H. v. Salisbury Co.,N. Bassett 28 N.Manf.
H. 452; v. 3 208;Mass. BallHaynes v.Morgan, Claflin,
5 Pick. 220.303; v. 7 Pick.Nesmith,Swan

Tbe amendment been received, tbehaving rightfully
thetaken to of tbe court belowexception ruling admitting

mustit, overruled;be and as this amended count states
what tbe a cause action,be found of tbemay by jury good

will entitled to the demuri’er,beplaintiff uponjudgment
unless there shall be a for it.motion leave to withdraw

tbe tbeAt of counsel we have consideredsuggestion
and tbe of re-costs,of are of that termsquestion opinion

the be the of costsamendment should tbeceiving payment
if tbeallowance; that,of tbe trial to the time andof its

defendants desire to the dodemurrer,withdraw maythey
so, the the thein case sinceupon costspaying arising

of the same.filing
overruled.Exceptions


