
1860.TERM,DECEMBER 365

■».Pembroke Allenstown.

administratora entered the withLet decree be charging
he has out thedate, ifthe above as of thatsum, paid money

decree; if he has notto the the formerseveral heirs under
the sum anddone then let cast aboveso, interest be upon

a entered for the wholeadded and decree bethereto,
re-amount as and that thetime,of the appellantpresent

cover the costs of appeal.

Pembroke v. Allenstown.

taxes,questionOn a of settlement depending upon paymentthe of entries
inupon surveyor highways,tbe lists committed to the of made the usual

business, stand,by upon havingcourse of and verified him the he now
stated,memory particularno of the be read inmayfacts evidence.

entryAnd no is made him in theby against question,where the tax but
surveyor testifies that the a itpaper paid,contains record of all that was
is tocompetent weighed by jury.evidence be the

for furnished to beAssumpsit, supplies paupers alleged
to the defendant The intown.chargeable only question

casethe whether Enoch Holt a settlementwas, acquired
in the of all assessedPembroke taxesby payment legally

his and estate for seven consecutivepoll years.against
The records of Pembroke showed that Holt was taxed

1824;nine andthere for the years immediately following
he he all the taxes as-testified that he had no doubt paid

For thesessed him in those ofyears. purposeagainst
this and the ofpresumptionrehutting testimony legal pay-

time, introduced,ment from the of thelapse plaintiff
other two witnesses who wereevidence,among highway

inHolt residedin the district in whilewhichsurveyors
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and testified thatPembroke, had no recol-they personal
his or thelection whether Holt taxes notpaid highway

were but the war-surveyors; they producedyears they
had actedrants under which on the backthey respectively,

district,thewere the names of individuals in theof which
tax each set saidname,with the of his butagainsthighway

not the selectmen. oflist was somebysigned Against
athese names credits in and alsoappeared partial figures

while othersmark, was a crosscross markagainst only.
Holtthe name of Enoch and some others thereAgainst

and acrosses, with there nosingleno werewere exception
thein name of Holt. At bot-thefigures oppositecredits

the namesof lists of and taxesone was written thetom of
“ ; but the testified that this wordsurveyorword Settled”

him or his and was notby bynot writtenwas authority,
when he returned selectmen,warrant it to thetheupon

written some himhad been unknown toby personbut
left his hands.after the warrant

further,testified asthat, work was doneThese witnesses
direction,the under theirto timefrom time upon highway,

named list,in the towardthe different individualsby pay-
themthe taxesment of against respectively, they gave

of from tothe amount work done timecredit enteringby
the name and when theeach,in oftime, figures against

a markan was worked crossout,whole tax of individual
warrants;on thename aswas his appearedplaced against

theand onmarks,that cross as they appearedthe -figures
thethe made them at or abouttrial,warrants at were by

to made;time was that knew them bethe work done they
state eachand to indicate the true oftime,at thecorrectly

taxes;or the andindebtedness otherwiseindividual’s upon
the and marks were made,at the time crossthat, figures

should haveafterward,and a short time beenwithin they
correctness; and hadto theirable to swear theypositively

marks showednow no that the and crossdoubt figures
all individualsthe severalmade,correctly payments by
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taxes respectively.in of theirnamed tbe on accountlists,
ittrial,tbeonintroducedPembroke,records ofFrom tbe

severalnamed in tbetaxesthat tbeappeared highway
taxes dulytheHolt,as were highwaywarrants against

in warrantsthe named saidhim forassessed yearsagainst
respectively.

admis-tbeand towitnesses,of theseTo tbe testimony
andtbewithlists,and tax figuression of tbe warrants
butdefendants objected,in tbethereon, evidence,marks

them.tbe court admitted
for tbereturned a verdict plaintiffs,Tbe havingjury

and asame set aside newdefendants moved that tbe betbe
intbe courttrial for error of admittingsupposedgranted,

the evidence.foregoing

tbeforMinot plaintiffs.Mugridge,<f-

tbedefendants,for tbe toSanborn,FosterGeorge, $
tbelist and entries did not come withinthat tbepoint

112,11 H.in Haven v. N.Wendell,laid downprinciple
notes;and139,1 L. C.v. Lord Smithcited Price Torrington,

22v.Walker, 341; Sanborn,23 H. Bachelderv. N.Watson
30 245.345; v. N. H.Clark,H. WebsterN.

asare not admissible beingJ. Tbe entriesBellows,
arethem, whointerest of tbetbe parties makingagainst

aa return of returnabledeceased; process,nor asnow
tbeir2 H. 390. ButClements,in Davis v. N.isas settled
mak-tbethat personstbeis groundadmission placed upon

andtruth;tbeiroftime,at tbebad knowledge,theming
them to bethen knewcalled, thattestify theynowbeing

indi-eachstate oftbe trueindicateand tomade,correctly
no doubthave nowand that theyindebtedness,vidual’s

theymade, thoughtbeallshow paymentsthat tbe entries
tbe personfact whetherof tberecollectionnohave present

thatIttaxes. appearsnot bisdiddid or payin question
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these theentries were made in course of business;,regular
sworn it was to anby officers,whose ac-duty keeppublic

them;count of all sums and the samecollected wereby
returned to the of anddeposit, keptproper place among
the inWhether,town case of the decease of thepapers.

be readsuch entries could unless shown tosurveyor, be
itmaker,the interest of the is not nowagainst necessary

to arethe authorities numerous whichdecide, although
We,hold that be. thehowever,they might prin-regard

as thatsettled, entries,such when verified theciple by per-
sons as in this read inthem, case, be evidence.making may

seemIndeed, the defendants’ counsel not serious-disposed
thatto read asdeny be evidence of whatly they may they
itdo if bestate, relevant.

2In Hoit the aWilson, 513,v. Wend. inclerk,entry, by
a a of note,the of the residencesregister containing copy
of indorsers,the with the of the clerk that ittestimony

his that he made andto addressedexpressed understanding
hadthe he then no ofnotices, it, was heldthough memory

into be as evidence ofadmissible So Alvordprotest. v.
an20 Pick. the ofCoffin, 431, advertisement of saleposting

was a the advertisement,certificateproved by upon signed
the testified theit, who to correctnessby ofparty posting

the certificate, he hadthen no of it.memory Tothough
the same effect is 1v. Florida 321.Spaun Battzell, 302, In
Smith’s Am.Cases Ed., 1,vol. 397—Leading pages(5th

it is that in thestated case such entries400) party making
testifies to their he cannotcorrectness, rememberthough
the facts now, are admissible as evidence;they primary
and to that are cited authorities. Inpoint Bankmany

Monroe 2v. it thatCulver, 531,Hill was held entriesof
made a clerk in the usual course of business, which heby
testifies inwere accordance with the uniform practice,

hasand no doubt were he has nowtruly made, though
no recollection of the facts, were evidence.admissible
The same doctrine is laid in Merrill v. Ith­downdistinctly
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the594-599,aca 16 whereRailroad, 586,Wend.Owego
Ameri­and theCowen,J.,was much consideredpoint by

the193,can in v. 15 Wend.Vorce,cases cited. So Clark
taken counsel,notes of a deceased witness’ testimony by

from his were ad­notes,who could not then testify except
mitted to and the settledread;be this accords with prac­
tice in And the same is famil­principleNew-Hampshire.

to of the execution of deeds andtheiarly applied proof
other witnesses.instruments theby subscribing

So the are of entries made in the usualfar, cases cited
course of as in case us. But the samebusiness, the before

has extended to entries and other memo-beenprinciple
randa not made in the forbusiness,course of but merely
the convenience of the and to assist hisit,party making

as in 11 H. 112 ;Haven v. N.Wendell, Websterv.memory,
30 33245; 96;H. v. H. Tut-Clark, Pillsburg Locke,N. N.

104;tlev. 33 H. 1 Gr. sec.Robinson, Ev., 437;N. Halsey
v. 485;15 Y.N. Russell v. Hudson(1Sinsebough, Smith)
River N. Y. 134. The doctrine ofRailroad, 17 (3 Smith)
these cases has but it is too wellbeen estab-questioned,

overthrown,lished in this the courtState to be although
not extend it.be inclined tomight

entries,These under the circumstances of thistherefore,
case, the inare, taken, if,views we haveupon admissible,
connection with the of thetestimony surveyors, they may

tend to throw the at issue.legally light upon questions
the taxes in was made,no whateverAgainst question entry

in is; claimed,one instance and therefore it withexcept
some thethat there is noplausibility, entry respecting

the fact,matter in If wesuch were reallycontroversy.
the ofshould hesitate before that testimonyholdinglong

would bereceived;the for that butshould besurveyors
athe the statement ofan and notofexpression opinion,

fact. that the testifyBut it must considered surveyorsbe
that the of eachentries indicate the true state person’s

and show all thehave no doubtindebtedness, theythey
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aoíamade; and it is statementpayments substantially
made,fact that the all theentered lists paymentsthey upon

are true ac-them,and that the the entrieswithlists, upon
correspondcounts. And we think that these statements

entriesandthe drawn from the listswith inferences to be
ain the of publicas made coursethemselves, regarded
and thatan tosuch account be kept,which requiresduty

to beare ratherthe statements of thetherefore surveyors
as in theaccount,theas and explainingregarded verifying

before531,2 HillCulver,the Bank Monroeease of v.of
thethattowhere the clerk wascited, testifypermitted

that heindicatedof the residences of the indorsersentry
case a memorandumhad sent notices to them. In the of

since forgot­of a conversation made a who hadwitnessby
theten the that it containedbut who statesparticulars,

it otherwhole, would have some to par­tendency disprove
ticulars not itsstated, uponwould dependthough weight

in re­socircumstances to the Andbe by jury.weighed
aswitnesses,to notes deceasedof the ofspect testimony

is well the counsel.put by plaintiffs’
v. M’ Coy,These case ofNourseviews are sustained theby

2 the ac-Rawle a to a70, to show deed bewhere, forgery,
count of a a fordeceased containing chargemagistrate,
the on the same butof three deeds day,acknowledgment

admissible.not of the deed in held to bewasquestion,
the course ofIndeed, the omission to make an whenentry
asit,would would sometimes be significantduty require

as an 2 Am. 397.itself. L. C.Smithentry (5th Ed.)
to hold the evidencethe are inclinedwhole weUpon

must beand thereadmissible, therefore
on theverdict.Judgment


