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it; as is also the involved in tbe other branch ofprinciple
to,the instructions that one who is aid-objected present,

and for abet-and the of anding abetting, purpose aiding
in the commission of a is ascrime,ting guilty, principal,

that crime.of
andviews the of the'With these of correctness rulings

taken there-below,in the court theinstructions objections
to must be overruled.

overruled.Exceptions

Clark v. Pease.

duress, goodbe aoriginally bya note obtained will notthat wasThe fact
in hands a bond a con-the note the of holder for valuabledefence to fide

paid maturity.before itssideration
fraud, duress, inillegality, making originalor the circula-orwhereBut

note, shown,isthe bill or that cast the theupon plaintifftion of will
that he is aprovingof bond holder forburden a valuable consider-fide

ation.

thean ofis action upon prom-This assumpsit counting
1858,dateddefendants, 26,of the three Julynoteissory

Clark, order,to one P. or¡1112.50, Theodorefor payable
and theNovember,of the byfirst followingon the day

date,of its todelivered,and on theindorsed daypayee
a for had andwas also count moneyTherethe plaintiff.

issue.Plea, theamount of generalto thereceived, $300.
on the beforeto thatoffered prove dayThe defendants

all the makers Charlesexceptof the ofnote,the giving
in GraftonEllsworth, county,arrested at byPease were

andthesheriff,aClark, by procurementCalvin deputy
inand held themthe by custodyaid ofwith the payee,
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them tountil tbe next were carriedwhenday, bytbey
effect theirand there in until,held toPlymouth, custody

Peasethis note the saidliberation, was Charlesgiven,
wasothers;the that the arrestas of thesigning surety

made lawful butwithout warrant or otherany authority;
arrestedthatit was the sheriff wererepresented theyby

heand thatmischief,criminal offence maliciousfor the of
thiswarrant;a thattohad the arrest them withoutright

all was$250,in tonote, with two others, givenamounting
duressP. to the release fromto said Theodore Clark obtain

andnote,in the theof the three promiseprincipals upon
andthat then be set at liberty,the shouldby payee they

further;them no and the execu-he would uponprosecute
note set attion of the werethey liberty accordingly.

to this as defenceevidence,The noplaintiff excepted
he notthe without that was theindorsee, proofagainst

of But the ruled that ifbond holder the note. courtfide
it was in the handsduress,the note was obtained voidby

the ad-of an innocent andindorsee, thereupon plaintiff*,
this trial the defendants’for the of thatpurposesmitting

facts a for thestated,witnesses would to the verdicttestify
the ofconsent,defendants was taken tosubjectby opinion

court; reserved,the the thus raised wereand questions
of the court.and to the determination wholeassigned

Clark,and for the citedStevens, J.Sawyer plaintiftj$
Burnham, 31Notes, 191,192;Prom. secs. Doe v.onStory

;v. 9 H. 197;Ch. on Bills N.426; Spooner,H. 79 ShawN.
2 Hill553;5 Rockwell v.Smith, Charles,v. N. H.Plumer

8Bartlett,594;& v.499; 587,PI. McOrillisSaund. Ev.
Bills14 H. on569; Ricker, 44;v. N.N. H. Clark Bayley

368.

Morrison for the defendants.Stanley,
ina law,It is familiar of foundedelementaryprinciple

and of a is thereason that the essence contractjustice,
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assent or the mind of bothof and thatagreement parties,
there is no contract unless the thereto andassent,parties
“ when such assent is from the want, immatu-impossible,

or canmind,of there be no con-rity, incapacity perfect
Pars,1 399;tract.” on Con. Ch. on Con. 9. thisUpon

arecertain classes of held to be incom-principle persons
maketo contracts. Such arepetent infants, insane per-

sons, mentis,non marriedcompos andperson women, slaves,
duress;under and all for the samepersons reason, that

the at the time of the incontract, the lan-party, executing
of in Pitt v. Smith,Lord 3JEUenborough, 33,guage Camp.

Pars,“had not an mind.” 1 on Con. 242,agreeing 286,
It is not denied the310, 319, 337. inplaintiff this caseby

that is a defence between theduress good original parties
to a it is contended that it anote, but is not defence against

arean innocent indorsee. Ve not aware that this question
andhas raised considered inbeen distinctly fully mod-any

case, that,ern we think andbut soundupon analogy prin-
inthe of the court this case isciples, fully sustained,ruling

and duress is a defence anthat innocent in-good against
dorsee.

cases,An examination of and thereported principles
based,areand reasons on which the decisions will show

that with reference to thenotes, of hold-promissory rights
threeers, be divided into classes: notesFirst, whichmay

statute;are declared void notessecond, Avhichare void-by
in sense of that term, is,able the whichordinary —that

maker;disaffirmed the third,are valid until notes whichby
in the sense in that term isare voidable which frequently

to contracts, is,used when whichapplied executory —that
until ratified affirmed the maker.are invalid or Theby

statute,those the eitherfirst class includes cases where
a notemakes voidorexpressly by necessary implication,

statutesholdei’,in hands thethe of every against gam-—as
eases the noteThe second class includes the whereing.

of failure of con-casesis by misrepresentation,procured
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class,in the firstembracednotcasessideration, and those
ex-other cases,and alliswhere the consideration illegal,
toarethe competentwhereclass, partiesthe firstcepting

at the timeand,are disabilitynoundercontract, personal
all casesincludesthird classof the Thenote.making

at the time ofto contractwhere isthe incompetentparty
non composinfants,ofnote, personsnotesthemaking —as

under duress.andwomen, slaves,mentis,married persons
hands ofin the everyThe are void absolutelyfirst class

the origi-are betweenholder. The second class voidable
an innocent indorsee.nal in hands ofbut valid theparties,

holders,in the hands of allThe are invalidthird class
in anratified, and are void the hands ofuntil affirmed or

such ratification.innocent indorsee before
third class of eases is wellThe to therule applicable

reason. The makerof andfounded justiceupon principles
notexecution,of time its thatnote,the at the of having

free and and of assent which iscapacityvoluntary power
note is in a merecontract,of the essence of the lawevery

force; andand no or nonullity, possesses legal binding
act of the maker can it asexcept validityany person give
a and the can it after hiscontract, maker only ratifylegal

removed,a is andto make contract then theincapacity
in theratification, note,is fact the of relateswhich making

execution,its and makes it a valid con-back to the time of
can no avoid in the handstract, and he it of anylonger

Steele,2either the or indorsee. v.holder, payee Wright
Whidden, 435;v. 2 H. Burke v.51; Allen,II. N.N. Lang

10 H. Mitchell106; 156;29 Davis v. N. v.Lane,N. H.
431; v. Pick. 304;5 Pick. Seaver 11Phelps,Kingman,

Peed 1Shaw, 514; Batchelder,25 N. H. v. Met.v.Kdgerly
559; 405; Bobbins,Lawson v. 8 Gr. Peaslee v. 3Lovejoy,

164; 1;Met. v. P. on Con.Pool,Sentance 3 Cor. Smith
cited;and cases Prom. secs.231, a, Notes, 85,note Story

101.87,
it is aassent,a without hisIf A B’s name to notesign
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holder.the is in ofand note void tbe bands' anyforgery,
nameWhat A B’sdifference it makecan whether sign

it himselfwithout his B toassent, or sign againstcompel
his ? in ease thanwill It is no more the note of B the one
in is itthe and the in one ease isother; void,if note why
not in and the reasons ?other,void the for sameequally

“itBut is said an the notethat innocent indorsee fakes
free from all the anddefences between isparties,”prior

the of“placed and caseupon impregnable grounds;”
Doe v. 31 H. is thatBurnham, N. cited to maintain426,

It is true such is thatposition. the of decision,language
and cases;similar inbe found other butexpressions may
it is true that are no whatever.ofequally they weight
The used in those cases is too broad,language altogether
and if are of notthey show thatany authority, they only
a note obtained duress is void in the hands of an inno-by
cent indorsee, but the note an ainfant,that of married

an insanewoman, or a is alsonote, valid inperson, forged
the holder;hands suchof in that noand, short, defence
can set athe maker in suit anbe innocent indor-by byup
see. But is thesuch not law.

SaegbNt, theJ. That case is one ofpresented clearly
duress, there can be no The abuse ofquestion. any pro-
cess, either civil or to acriminal, compel party, by impris-
onment, to do act his will to theany against except pay

fordebt which he is isarrested, and theentirely illegal,
act be theavoided on of duress..may Richardsonground

Duncan, 508;v. 3 H.N. Severancev. 8 386;N. H.Kimball,
v. 9 ;Shaw H.N. 197 Burnham v. 10Spooner, N. H.Spooner,

523; Breck v. 22Blanchard, N. H. 303. Here the arrest
was without warrant or lawfulany Such duressauthority.
is a defence, all the to anperfect upon actionauthorities,
between the original parties.

The note in this ease was not void as between theonly
on the ofparties, duress, but was tooriginal ground given
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andcrime, upona of was wholly illegalcompromise charge
thev. 5 H. 553. ButSmith,that Plumer N. prin-ground.

is,the the courtraised here ofcipal question by ruling
a void in the hands ofwhether such note is anyabsolutely

arises theif then anotherholder; not, uponand question
taken the which is this:which wasexception plaintiffby
made a caseafter an has out primd prov-indorsee byfacie

and the defendant has shownindorsement, &c.,theing
duress,that the from him whomnote was obtained by upon

Must the thatrests the burden of defendantproof? prove
the and that he didholder,was not the bondplaintiff fide

?claimednot a valid for as theit, plaintiffconsiderationpay
the ofor, the does that throw burdenduress being proved,

note,came thehow hethe toproof byupon plaintiff, prove
?claims&c.,and he as the defendantthe consideration paid,

in which wein the orderWe thesewill examine questions
have stated them.

hands hold-I. this note void in the ofIs anyabsolutely
has a considerationinnocent, who valider, paidhowever

it due.for it before was
incom-to be¥e find that the law holds certain persons

on of ofcontracts,to make account wantpetent parties
the inter-therefore, taken care ofhas,It wiselycapacity.

contract, astoof either have notests those who judgment
who, to con-infants,in the case of or judgmenthaving

toor enablein law have fundscannottract, any property
of a cov-as in the casethe contract,them to perform feme

rendered the contractsert; inand therefore it has general
married womenvoidable,infants and those of absolutelyof

has notBills 18. law an infant ca-Oh. on ourvoid. By
note, ashimself ato bind absolutely by promissorypacity

asec. 78. SoNotes,or indorser. Prom.maker Story
ain ofcase,is any becomingmarried woman incapable,

ob-herself witha note or bill as to anyto so chargeparty
So con-therefrom.whatever ordinarily arisingligation

void,are uponmade an alien absolutelytracts with enemy
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the of to contract. This hasground disability principle
its and in of Personsconfirmation the law nations.origin

orinsane, mind,imbecile in the mentalhave not capacity
to contract. This flows from the most obviousdisability

of in con-principles natural because thatjustice, persons
lunatics, idiots, and non mentis—compospersonsdition —

bereft of the ofreason,their rules notare,being by only
law of•municipal but universal held to bejustice, utterly
of and con-contracts, theirincapable making generally

tracts are void. Prom. Notes, secs.absolutely 85,Story
100, 101;94, Edwards Bills & 2.Notes, ch. There are

some other that are held to be toparties incompetent
contract, but these are the and are alsothereprincipal;
some to some ofexceptions or all the rules abovegeneral
stated, which are not tonow be noticed. Theseimportant
doctrines are all familiar as elementary principles.

Contracts, therefore, to be entered into bypurporting
either of the above are either orvoid, voidable, asparties,
the case be, alike as the other thetomay against party

andcontract, also, where the isoriginal contract assign-
areable, void as to such or arethey parties,incompetent

voidable thein hands ofthem, or indor-by any assignee
see. These rules of law are founded the most com-upon
mon ofprinciples natural ofandjustice public policy.

There are numerous contracts, which,other though
made between on arebothcompetent sides, never-parties
theless void as between such A contractoriginal parties.
made on where the transaction of such businessSunday,
is anis andprohibited, contract, void as betweenillegal

athe So ancontract based consider-parties. upon illegal
ation —as sold withoutusury, spirituousgaming, liquors
license to law, the of a &e.contrary compounding felony,
—is void as between the aSo withoutcontractparties.
consideration, nudum andpactum, one where the consider-
ation has asfailed, between the immediate is voidparties,
or avoidable. So contract intoentered by compulsion
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circumvention oforfraud,or obtainedduress, byunder
tbeis as betweenintoxication, void par-a state ofone in

stated Oh. on Bills 82-87),be (seeties. Other cases might
for our Wherepresent purpose.are sufficientbut these

is founded anis or uponitself illegalthe contract illegal,
of theare both violatorsthe usuallyconsideration, parties

In casedelicto. such contractin pariand standlaw, any
or the of ser-of performancefor the money anypayment

the ifnor,cannot be enforced as between mon-parties;vice
has or transferred one tobeeney paid by partyproperty

other under such arecontract,the where both parties
in can it in suchback,alike he recovered becausefault,

But inest conditio cases of du-“Potiorcases, possidentis.”
the fault was all oneress, fraud, circumvention,or upon

theand the innocent whom duress or theside, party, upon
avoid thefraud was not contract en-practised, may only

if hecircumstances,tered into under these but pay money,
deliver he recover it back Nowagain.or property, may

alland notes stand the same foundation as otherbills upon
contracts in all the so asdo, above re-respects, long they
main in the hands of the But bills andoriginal payee.

havenotes another otherattribute, which contracts ordi-
do not is, Where anarily possess, negotiability.—that

or into thenote has been andbill handspassednegotiated,
a it is and for adue,of bond holder before valuablefide

in such ease the holder whichconsideration, acquires rights
in anot stands different re-did to the Hepayee.belong

andlation the These additionalto rights priv-promissor.
law,have conferred such holder forbeen byileges upon

andand sufficient too well known understoodreasons,good
andto,are incidentto need to be but whichstated, depend-

which theseent the of instru-attributeupon negotiability,
ments possess.

it laid as the as therule,And be downmay general
cases,to this class of that suchprinciple applyinggeneral

a holder,a thus and in the hands of suchnote, negotiated
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is not liable to defence theany which maker had as against
the To thispayee. rule areoriginal there somegeneral

which are—exceptions, among
a1. When statute not the ofonly prohibits amaking

contract, but that the sameprovides shall voidbe to all
intents and theor where lawpurposes; thatprovides any

madecontract or securities consid-given upon any illegal
eration’shall be void, then the note which em-absolutely
bodies such contract, or is based such consideration,upon

heldis void where and in theevery hands of holder.every
andIn in themost of United there areStates,England,

or have been laws which aagainst notusury, byonly,
of made that an consid-general.prohibition usury, illegal

aeration for note, but oralso that all bills notesprovided
founded such a consideration should beupon absolutely

Such,voidl the onhowever, is not law in this thatState
and it that weis believed have no statutes withsubject,

Hence,similar here abeprovisions. usury may good
adefence to note as the but asnotoriginal party,against

an indorsee, value,innocent for &c.against
2. the note a it isWhen is void where.everyforgery,
3. When the maker to a class of whobelongs persons

and a ofare as onrule,ordinarily, publicgeneral grounds
held at asall,to contract suchincompetent infants,policy,

women,married alien and insane includ-enemies, persons,
and others under who havespendthriftsing guardianship,

been some statute declared to contract.by incompetent
4. withoutNotes signed by agents authority.
In of these the which,none eases as wefirst,(except

thishave does not in is a note valid inseen, apply State)
hands and the discountsone;the of who suchany party

at hisis bound to thewhether notepaper inquire, peril,
isto him a andoffered party capablesigned by competent
himself,in to anlaw bind or authorized toagent dulyby

bind his Beside he is tothis, boundprincipal. inquire
whether the from hewhom receives it isparty competent
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toor is authorizedinto make suck transfer bis own right,
act.assumes toit his for hedo for whomprincipal,

ofa in theseIf there is failure either of points capacity
he is athat bondor it will avail thenotauthority, party

hisHe must look tofor notice.holder, value, withoutfide
he must sufferif he has notindorser he has and ifone,

loss.
5. Another which hasmentioned,case be beenmight

an stated ex-made to the rule aboveexception bygeneral
aof the where note is attachedstatute,press provisions —as

the of thetrustee There, statute,by operationprocess. by
defencethe a a anmaker of note havemay perfect against

and due.notice, before Sofor withoutindorsee, value,
insolvent lawsnotes ofby operation mightdischarged

so as to form an-transferred,afterward be by possibility,
the theindorsee,other note bondwhere holdingexception,

a defence on thebe met withfide, &c., perfect partmight
last throwthese cases noof the maker. But light upon

areThese thethe arewe considering. principal,question
rulethe above stated,toall the exceptions generalperhaps

an innocentthat is available indorsee,no defence against
But where the contractfor value before due. waspaid

or the considerationlaw, wasbyillegal, prohibitedbeing
a restraintas felony,illegal, wagers, compoundingusury,

there a&c.,trade of or where was want orof or marriage,
theand even where note hasconsideration,failure of been

more, cannot be madeanddefences,these manypaid,—all
such a holder. And thein hands ofthe note theagainst

case of orduress, fraud,inwhether,here raised is,question
all and theside,it is on onethere is mala butfides,where

induced to it forcethe note has been byother to signparty
in an innocent suchand isfraud, respect party,or everyby

such a holder,shall avail him as for value,defence against
collect it.who seeks to&c.,

avail the makera defence cannotAnd we think such
The authoritiesthe note.such an indorsee ofagainst
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this view. in bis vol. sec.Kent, Commentaries, 2, 39,favor
and on 453 aof contracts “Ifsays,speaks generally, page

be entered into means of violence offered tocontract by
orwill, under the influence of undue theconstraint,the

duress;of and it is toavoid it requisitemay by pleaparty
that it be the result of athe ofvalidity eveiy agreement

a con-and bond exercise of the will. Nor willfree fide
orif conceal-tract valid obtained misrepresentationbe by

&c.ment,”
theas betweenof the contractHe here speaks evidently

as distin-into or of contractsit, generalpartiesoriginal
he de-; becauseand billsfrom notesnegotiableguished
ofa consideration billstoanothervotes chapter especially

ofin of thein which henotes, rightand speakingsays,
holder can79, that a bond3,the holder pages 80),(vol. fide

to him from ait camenote,such per-recover upon though
the true owner,had robbed it from pro-stolen orson who

for atrade,in the course ofhe took it innocentlyvided
of dueand under circumstancesconsideration,valuable

of itneed not account for his; and he possessioncaution
is founded onraised. This doctrinebeunless suspicion

credit and circula-of thethe commercial policy sustaining
cast themust be uponof paper. Suspiciontion negotiable

hadthat the instrument gotthe holderof by showingtitle
eastthe onus isbeforefraud,force orcirculation byinto

hethe considerationof gaveholder showingtheupon
it.for

bethere will“Inon Bills generalChitty 72),says (Ch.
thewhenthe original partiesdefence betweena sufficient
cir-fraud, ororduress, bybyobtained byor note wasbill

that ofhe intimates anyBut nowhere&c.cumvention,” .
innocent indor-anbedefences would good againstthese
says 79),he (pagethe contrary, expresslyonsee; but,

been obtaineda or note havingof billcircumstance“The
fraud,duress oror evenconsideration, byadequatewithout
no de-affordshis own use,an toagentor bymisapplied
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fence thewhere instrument comes into of athe possession
bond notice,for without and before it isholder, value,fide
due.”

andSo in on Bills NotesEdwards Promissoiy (page 825),
“it is thesaid, that between immediate it beparties may
of a notedefence, that bill orshown, was obtainedby way

duress, or orby fraud, circumvention,” &c.;by but heby
no where that of thoseintimates circumstancesany would
constitute an to the rule which he statesexception (page

that the bond holder of who has56), negotiable paper,fide
value itpaid for before its or who has relin-maturity,

quished some available or valuable on thesecurity rights
credit isthereof, entitled to and recoverprotection, may

ofthereon some the holdersnotwithstanding previous pro-
cured the same fraud.by

So in on itPromissory Notes isStory said,(section 188),
under the ofhead want of consideration, that notes ob-
tained under duress void; it is also saidare but (section 191)
that the want or failure of or mereconsideration, fraud

thebetween antecedent nowill be defence or barparties,
to the title of a bond holder of the note, for &c.value,fide
Now we are not able to see distinctionwhat there could be
in thefact, anote,between to which was obtainedsignature

fraud, and one where theby was obtainedsignature by
are•duress. Both void as between theequally original

and there can be; no reason inparties better the one case
for the note inVoid the of ahands bondholding hold-fide

“inthan the other. It iser, to the ofrequisite validity
that it be the of aresult and bonaevery agreement free

exercise the 2of will.” Kent Com. ante.453, TJponfide
this fraud in theobtaining wouldground, signature be
fatal theto same asprecisely duress;extent would there
would “free andbe no bond exercise of the will” infide
the one case than in themore other.

In Doe v. 31 H.Burnham, 431,N. the rule is laid down
and without thosebroadly, andvery qualifications excep-

28VOL. xli.
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which we have heretofore seen al-tions must necessarily
it. Eastman, J., theaccompany opinionways delivering

a iscase, that where note indorsed in the usualin that says
ofcourse commercial all the author-business,and ordinary

“ athe broad that bond for asustain rule holderities fide
who dis-consideration, becomes such thevaluable before

itnote,the takes free from allof defences betweenhonor
and see cases there cited. He alsoprior parties;” quotes

20J., in v.Shaw, Guild, 545,C. Wheeler Pick. as stating
in Massachusetts in thethe rule same way,substantially

are aware that in thisadds,then “Ve not thereand State
the rule.”is to of theexceptionany universality

in the and terms inrule,this broad whichNow general
isdown,laid at once seen to becauseincorrect,it is here be

annotes or nocase of forged, byin signed agent having
a married alien en-infant,or an anwoman,byauthority,

to thisor an insanewar, exceptionsin time of person,emy
inten-seen to exist But if thebeenhave necessarily.rule

a torule,state suchsubjecttowas merely generaltion
rules are sub-as generaland exceptions usuallylimitations

in it iscorrect; and that viewit isto, undoubtedlyject
thisto incase,cover our becausepresentbroad enough

is andto the note nothe genuine, forgery.case signature
or nor does thearises,of authorityagencyNo question

the classes the lawto either of whom holdsbelongsigner
to contract.incompetent

then, were to aindividual,an about purchaseSuppose
to before it was and a fairbearer, due, paynote payable

a of it of theit, with view maker,for collectingequivalent
is have indorser tohe to nowhere rely upon,and —what

?in hesafely First,his order tobe proceedwould duty
thehimself of the ofassure signature,must genuineness

be an he must assureit toif purported signed by agent,or,
the was authorized to bind histhathimself agent duly

he must make suchin that secondly,particular;principal
to ascer-do,he aswhich, easilyordinarily, mayinquiries,
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tain that the not an ainfant,is married ansigner woman,
alien an insane he does&c., not be-enemy, person, —that

to a class of who are thelong persons always presumed by
to contract;law be andto hethirdly,incompetent might

need, for his whetherown to the ofsafety, inquire signer
the note had ortrusteed,been whether otherany special
statute could affect claim to it. hehis When has satisfied
himself these heupon if learns of no otherpoints, defects,
and the is of sufficient to hesigner ability respond, may

andpurchase; there is little trouble ingenerally very as-
these facts. are matters ofcertaining They usually public

about which there can littlebe room fornotoriety, mistake.
But, that after satisfiedsuppose allupon thesebeing

andpoints, the ithaving purchased note, should prove that
it anwas or was for ancontract,illegal consider-illegal
ation, shall suffer? ormaker,the the indorsee?—who
This is settled the beston of Theauthority. original par-
ties stood both inupon equal fault,ground, being and
could neither of them contract;enforce the neitheryet
shall be allowed to take of his own asadvantage wrong

an innocent indorsee.against
And it should turn that hisout notesuppose was ob-

tained of duress,the maker fraud or a case inby whichby
the maker in fault,was no rule shall be applied—what
here ?—the thatone,established where one of two in-long

thenocent must loss shouldsuffer, fall himpersons upon
has a withwho suffered his name at-negotiable security,

andcirculation,tached to to intoit, misleadtherebyget
anthe and suchrules,indorsee. Such of them,application

are toto give security paper.necessary negotiable
the sameThe defendant’s counsel claim that rule that

the maker of a who it under du-note,would hold signed
value,forholder,it the innocent would holdto toress, pay
to tocontract,areand others whoinfants, payincompetent

ais neither norheld; but thistheir notes thus legalwhen
allto a ofclass,The infanta belongslogical sequence.
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them-are held law to to bindwhom beby incompetent
man be-their In the other thecase,contracts.selves by

nois undercontract;a class toto competentamplylongs
; pre-infant is to beas the is neverdisabilitygeneral

thatunder duress,to have note becausesumed anysigned
man,a freenever in case ofis a condition to be presumed
havehave a thousand and nevernoteswho may signed

to bethisbut one under duress. Is suspicionsigned
all notes that are known tocast beupon signed,properly

it ismenand under no becausedisability, simplyagainst
duress ora notethat such be obtainedmay bypossible

?fraud
rulealso the of a slave. ThereTake case the general

is a man werecontract;that he to and ifis, incompetent
who thenote, and,to a as touponabout purchase inquiry

he slave,should learn that was a that wouldwas,signer
void,him that the becausenotice to note wassufficientbe

so,contracts made all slaves are because,all by usually
in that mustcondition bethey constantlywhile necessarily

and it is as-mind,duress of will. But whenunder body,
the is a free theman,that then presump-certained signer

he areis that is never under and thereduress, onlytion
that inrule;rare to this and toexceptions saygeneral

tomaker shall standcases the be allowedsuch exceptional
a defence an for value,such innocent holderupon against

course of mercantile business be-it in the ordinarytaking
the would allnote,the of be to overthrowmatui’ityfore

and reversein thepaper,confidence entirelynegotiable
the of mercantile The excep-of whole law.systempolicy

must bethe the thistion to of courtruling upon point
authoritiessustained; we find that thebut shall numerous

haveconsidered,the next to bewhich bear upon question
a direct thisalso upon point.bearing

let us is the ofH. Next whom burden proof,inquire, upon
or of consideration isduress, orfraud, prov-after illegality

the he had a? Must defendant not that per-ed only prove
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feet defence to the note but also show that theoriginally,
indorsee bad notice of the thator he no con-defect, paid

bond,sideration for orit, that he is not in some theway fide
holder of the note ? Or must the after defencesuchplaintiff,
to the contract isoriginal assume the burden ofproved,

that he is a bondproving aholder, for consid-valuablefide
eration, without notice of defect, and that it came sea-any

into his ?sonably hands
In Collins v. 1 B. & P.Martin, 651, C.Eyre, J., says,

“No want of consideration, or other toground impeach
the valueapparent received, was ever in a caseadmitted

anbetween or adrawer, and thirdacceptor person holding
the bill for value; and the rule is so that it bestrict, will

that he doespresumed hold for value till the contrary ap-
; the onuspears liesprobandi on the defendant.” This case

is cited in Doe v. 31approvingly Burnham, H. 432,N.
the we arethough question now was not thereconsidering

raised. But the case of Collinsv. Martin further thangoes
this, and holds that where the defendant has first proved
that the note or hadacceptance been obtained by felony,

orfraud, duress,by by that so far tended to throw' suspi-
cion the indorsement asupon to call on thethe plaintiff,
indorsee, to that he value it.prove forpaid

This is the rule,correct as also statedunquestionably by
inParker, J., Heath v. 2 B. & Ad.Sansom, 291, although

the of the incourt that casemajority came to a somewhat
different conclusion, and held “inthat all cases where,
from defect consideration,of the cannotoriginal payees
recover the note or theupon bill, indorsee, to maintain an
action the maker oragainst must consider-acceptor, prove
ation himself, or agiven by indorsee.” Theprior same
doctrine is held in Brown v. 2 &M. Rob. 285.Philpot,

But these decisions were soon so faroverruled, as amere
want or failure of consideration was concerned.

Bidwell,In v. 13 &M. itBailey 73,W. was held theby
Court of that to an on aif, action bill orExchequer, note,
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the indefendant tbat it was itspleads inception,illegal
and tbat tbe took it tbevalue,withoutplaintiff illegality-

proved, tbe onusis east tbebeing ofupon plaintiff proving
tbat be value. Tbe reason of tbegave rule is there stated

Parke, B., who “Itby has since tbesays, been,certainly
later cases,-the universal tbat if notetbeunderstanding,
were toproved have been obtained fraud, or affectedby

tbat afforded a tbat theby illegality, presumption person
who bad been of tbe wouldguilty ofillegality dispose it,
and it in tbe bands of anotherplace to sue it,person upon
and tbat such easts tbeproof tbeupon burden ofplaintiff

tbat be was a bond indorsee for value.”showing Alder-fide
son,B., “It to meadds, that tbe defendantappears though
is bound to aver in bis both tbe and want ofplea illegality

if beconsideration, tbe and tbeyet proves illegality, plain-
consideration,tiff does not tbe of tbe tbeprove pleagiving

is maintained.”
Queen’sAnd in v. Braine 3Smith tbe E. 1.Bench,(in

&E. C. “But since tbeCampbell, J., new rules,379), says,
with entire directedhave, tbatjudges approbation, juries

where tbe bill was in its or where theillegal inception,
immediate indorser to tbe obtained ofplaintiff possession

fraud,it tbe want of consideration as him andbetweenby
tbe beplaintiff may presumed.”

anIn Duncan v. 1 whieb was actionScott, 100,Camp.
a tbe defendantbill,tbe tbe ofindorsee drawerby against

and while underconsideration,bad the bill withoutgiven
tbat these factsLord held be-duress. uponEllenborough

must tbattbe tbedefendant,by plaintiff' proveing proved
be evenrecover,be value for it could thoughbeforegave

due.it to him before it becamewas indorsed
2 was an action an in-­574,Rees v. Headfort, Camp. by

bad re­a The drawerdorsee the of bill.acceptoragainst
tricked out of tbebad beenconsideration,ceived no but

tbeof these facts bya fraud.bill Upon proofby gross
held tbat it incumbentwasLorddefendant, Ellenborough



TERM, 1860.DECEMBER 431

u. Pease.Clark

for theconsiderationsomeon tbe to show paidplaintiff
was nonsuited.bill; and not heso,doing

“Inin his work on manybillsBayley, says,(page 372),
he, orcases the is to that eitherplaintiff provecompellable
value,some took the note bond or forparty, fide,preceding

con-—as in case of a notebill or withoutoriginally given
it duress,and while undersideration, the wasperson giving

in case ofa orfraud,in case of bill or note obtained byor
entitled to as in theit,a not makea persondelivery by

have lost.”instance of or notes that been stolen orbills
B.,1 M. & Lord C.425,In Mills v. W.Barber, Abinger,

“ fraud,there is fraud norWhere no ofany suspicionsays,
the fact is that the defendant received no con-but simple

his the is not calledsideration for plaintiffacceptance,
for the if thebill;to that he value butupon prove gave

and afraud,be connected with of fraudbill some suspicion
raised from its shown that hasbe beensomethingbeing

an or it has clan-nature,it of that beendone with illegal
lost or the holderstolen,taken or has beendestinely away,

to he value for it.” Andshow thatwill be required gave
“ if, in an indorsee the ac-an action by against432)(page

of a the defence be that the bill wasbill, ofceptor ground
defendant, and indorsed to theobtained from theillegally

without the defendant will be boundconsideration,plaintiff
aver and the want of con-in his to thebothplea illegality

; if, trial,and he theat the proves illegality,sideration
rule stated,to the above throwwill,such proof according

he con-onus of thatthe the showing gaveplaintiffupon
doctrine is held inthe The same Bing­for bill.”sideration

117; Alderman,2 v.Berry& E.A.Stanley,v. (N. S.)ham
318.&E.E. L.24

9 B. & C.BankLa v. England,De ChaumetteIn of
sto-that the bill wasthe defendant hadwhere208, proved

toincumbent on theheld that it was plaintiffit waslen,
him,it tomerchant, whothe assignedshow that foreign

it.full value forgave
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Pollock,In v. Towers,4 E. &Harvey L. E. 551 Exch.(6 656),
“. B., This is ansays, action on a bill of exchange,C­

with a ofplea fraud, which, to theaccording ordinary
course of contains anpleading, allegation not ofmerely
the fraud in the bill, but that theobtaining plaintiff gave
no consideration for it. In law,of that lastpoint allega-
tion was to make the a toanswernecessary .plea perfect
the action; for a bill of beenhavethough exchange may

concocted in fraud, ororiginally fraud,obtained thoughby
it have been or amay stolen, have been swin-party may
dled out of this is noit, defence to an action the holder,by
unless he has obtained it without value; and hegiving

sue on itmay such indefect the title ofnotwithstanding
some one else.” He also holds that of fraudproof alone,

the is aby defendant, thissufficient of tosustaining plea
throw the the burdenupon of consider-plaintiff proving

;ation and where there is fraud aevidence of for jury,
the should call on the suchfor withjudge plaintiff proof,
instructions to the ifthat find the fact of fraudjury they

the must heproved, them that con-plaintiff satisfy gave
sideration for the bill.

In accordance with the these cases last cited,doctrine of
is Greenleaf on Evidence where it is said,(section 172),
“In an action the indorsee theby original partyagainst
to the if it isbill, shown on the of the defendant thatpart
the duress,bill was made under or that he was defrauded
of ait, or if of fraud be thesuspicion raised,strong plain-
tiff will then to show under whatbe circumstancesrequired
and for value he thewhat became holder. It is, however,

in such cases that this will be demanded of theonly proof
holder; it will where the defendantnot be showsrequired

than a meremore absence or want of considerationnothing
his Bramah 1on See also v.part.” Roberts, N. C.Bing.

469; Low v. 1 N. C. 267.Chifney, Bing.
in 2 Phill. & 8,So Ev. C. it is said that in some(4 H.)

cases the in an action a of orbillplaintiff) upon exchange
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precedingor somethat hemustnote,promissory prove
bona, as wherevalue,forandtook fide,the or noteparty bill

duress,fraud, underbills oror notes have been obtained by
has estab-or have thebeen stolen or lost. When plaintiff

defendant,for thelished a remainsit thencase,primd facie
casthas firstheif and untiltitle;he histocan, impeach
wasthe notethatsome titleon the by showingsuspicion

the bur-cannot castor helost, fraud,force orobtained by
Thomp­v.also Heydenden of Seetheproof upon plaintiff.

Ch.305;304,1 &son, A. & on Pl. Ev.210;E. 1 Saund.
on Bills 79; on Bills 500.Bayley

thethatis said320,And in itSmith’s Mercantile Law
adefences of will notduress, fraud, &c., prevail against

bond holder.fide
this coun-The insame doctrines prevailvery generally
consider-wherever the has receivedtry, subject judicial
Holmes,ation. v.412;Munroe v. 5 Pick. WoodhulCooper,

v.615;10 Small231;Johns. 6 Wend.Parker,Vallett v.
Bank,1 M.583;Den. Bank v. D.Smith, Co.Worcester &

52; Rock-10 Bank,Cush. D. 11 Cush.488; v. M.Wyer &
198;well 2 11 Cush.v. Hill Bissell v.Charles, 499; Morgan,

3dOont.,Grant,v. 36 in onCrosby N. H. 273. So Smith
Am. inEd. a it is said thatRawle,277 in note(*187), by

defendantNew-York it as thethat,has been held as soon
heshows there has the parties,been between priorusury

is athat hecasts on the the ofburden provingplaintiff
case in instance'whereholder for is thevalue, every—as

theis shownfraud, prioror betweenduress, illegality
parties.

thethatconclusive, plain-These authorities would seem
haveoffered wouldthe evidencetiff’s exception,—that

thehe was notthatdefence unless itbeen no were proved
the defend-Whenbe overruled.holder,bond —mustfide

asdefenceathe he had made goodant had duress,proved
of the pre-and legalthe becauseparty;against original

of suchcases the being guiltythat in suchsumption payee,
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illegality, would in theof and itdispose the note place
hands of some other Bid­it v.to sueperson upon (Bailey
well, he hadante), cast a theonthereby plaintiff’ssuspicion
title, which the affirm­threw burden him of showingupon
atively that he a bond canwas holder for value. Norfide
we see that the that offered underfact, this evidence was
the general thealters the of the orissue, partiesposition
state of the case.

These authorities also the firstbear pointupondirectly
taken the that a defence anydefendant duress isby against
holder, he and however valuablehowever innocent maybe,
a and if othernote;consideration he have for themay paid

are notauthorities on want-needed,this were theypoint
J.,In C.Ball,v. Vt.ing. 662, Redfield, says,Bowers 27

“ failure of consider-and want orduress, fraud,Illegality,
ation, are a bond holder forno defences as against fide

30 ;value.” Vt. 122Dillon,Albans Bank v.See also St.
26Reed, 730;Ellicott v. Ala.609;v. 6 Md. MinellMartin,

4Norris v. Watts423;v. 19 H. Pugh,N. KnightLangley,
& andaside,set445. The verdict must beSerg.

new trialA granted.

Derry Bank v. Baldwin.

any as tosign designationseveral a note without the inWhere character
sureties,asthey principals theyor allsign,which whether will he pre-

maythat beyet presumption bysumed to rebuttedprincipals;be extrin-
signersof the only,sic evidence some sureties and thatthat were this

fact the creditors.was toknown
“a jointly severally,But note and and allsign princi-where several as

as ofpals,” against payee, any signersthe evidence that the are sureties


