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not the nominal formed thepurchaser consideration for
the and was thus converted into land. Ifconveyance, not

at thepaid the title would become intime, Vested the nom-
inal and a advance to thegrantee, subsequent purchaser
would not, relation, to the theby give original purchase
character of a 4trust. Kent Com. 305 and notes; Rogers
v. 3 Ch.Murray, 398;Paige v. 2Burr, Johns.Botsford
Ch. 408; Steerev. 5Steere, Johns. Ch. 18; Brooks v. Fowle,
14 N. H. 260; v. H.Page 187.Page, There must,8.N.
therefore, be'

on theJudgment verdict.

Divoll v. Atwood.

pleaded usury,the defendant and aprayed deduction of threeWhere times
and,amount, statute,prescribed byin the mode the uponthe a denial of

oath,usury by plaintiff judgment againstthe under renderedall was the
JECeld, finding uponthat this conclusive the fact of usury,wasdefendant—

open prove upon generalit not to the defendant to it theand that was
issue, of consideration to the extent of the in-to show want unlawful
terest.

Ira Atwood,This was John J.Divollassumpsit, by against
to which the defendantnotes,two promissory pleadedupon

his oath. Theand tendered plaintiff thereuponusury,
and the court decidedoath,the under thatdenied usury

thenot made. Afterward defend-deduction could bethe
as all the sum whichto but heant filed a confession alleged

and as to that theinterest,the unlawful pleadedto be gen-
and the trial heset-off;a offered towithissue, uponeral

that thisconsideration,of sum wasas wantshowingprove,
evidence,thethe courtinterest; rejectedbutfor unlawful
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thewhichit that same matter for pleait was tbeappearing
there-had and theof been before pleaded, partiesusury

asrenderedbethat such shouldagreedupon judgment
court.of the wholeshould conform to the opinion

theforJSastman,and plaintiff.Hughes

defendant.Stevens,for theSawyer 8?

In case the defendantJ. thisBellows, pleaded usury,
thetimes the ofand a deduction of three amountprayed

sum due. Theunlawful interest from the plain-lawfully
and verified thetiff, in his denied thereplication, usury,

; accordance with thedenial his oath inand, provisionsby
the deduction shouldof the the court decided thatstatute,

innot be made. The of was then directlyquestion usury
decidedthe and that wasbetween parties, questionissue

isits merits. It is true that the mode of trial peculiar,on
adduce evi-and that the defendant had no toopportunity

;dence he elected this mode of proceed-but nevertheless
anddecision,his and arrived at a wechance,tooking,

beit;think he is otherwise there would nobound by
of for if the hadthem,between plaintiffequality right

the deduc-failed to a denial in the modeverify prescribed,
must been and the could not havemade,tion have plaintiff

availed himself of other mode of trial. The decision,any
then, adverse to the defendant in the mode of trialbeing

to it is he it.select,he chose should be bound byright
there couldHad the issue been found the haveby jury,

no the would havebeen beenquestion, although object
adifferent in the two one to obtain deduction ofcases,—in

and in the other the de-interest,times the unlawfulthree
alone; thestill,of the interest fact ofduction unlawful
theextent,and to the same was involvedquestionusury,

difference is rather in theand the judg-in both inquiries,
v. 5 Conn. wasStarr, 550,ment to be rendered. Betts
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toejectment, recover lands and tbe defence wasmortgaged,
in tbe notes secured: it beldwas that ausury judgment

in a former notes,suit tbe same in favor of tbeupon plain-
where tbetiff, same defence was set conclusive;wasup,

and there tbeboth cause of action and tbe were dif-object
ferent. A similar decision was made in v.Hopkins Lee, 6
Wheat. 109, which was covenant, Lee, tbeby nowbrought

indefendant error, upon toHopkins’ agreement convey
certain lands to Lee whenever tbemilitary bounty latter
should remove an incumbrance an estateupon called
“ Hill and Dale,” Lee toconveyed Toby Hopkins. prove
that be bad removed tbe Leeincumbrance, offered tbe
record of a decree in a insuit equity, brought by Hopkins

LeeLee, to to tbeagainst amountcompel pay which Hop-
kins be had beenalleged to toobliged pay tbeextinguish
incumbrance; and the of tbe masterreport showed that
Lee bad furnished the means to off tbepay incumbrance,
and a decree was rendered accordingly. Hpon error, it
was beld that tbe decree was conclusive in tbe action of
covenant. It seems to settled,be thatindeed, where tbe
same matter, which is in issue in one cause, comesdirectly

in between the same inincidentally an-question parties
other cause, for another the formerthough purpose, judg-
ment is conclusive. Duchess of 20case,Kingston’s How­

538;ell 1St. Trials Gr. sec.Ev., 528; and innote Bige-
low v. 299;1Winsor, Burnet v. 4Smith, 50.Gray Gray

isNor it that the should in abe suitnecessary judgment
to the course of law,the common oraccording theupon

verdict aof jury.
A indecree where the seeksequity, complainant discovery

from the isdefendant, conclusive as a atequally judgment
law, the is often to submit toplaintiffalthough obliged
such answer as make;the sees fit to as inrespondent Big­

299;elowv. 1Winsor, 109;v. 6Hopkins Lee, Wheat.Gray
Hall v. 38 H.N. 351. In such cases theDodge, plaintiff
seeks that mode of trial to avail himself of the respond-
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ent’s statements on and heoath, must to thesubmit judg-
ment which is rendered. So in a thebysummary process
landlord remove theto tenant for arent,ofnon-payment

that thereverdict was no rent in arrear isfinding conclu-
insive thereplevin landlord on of the sameagainst account

2Coatsworth,rent. v.White Seld. a137. So on petition
addressed to the discretion of the court to vacate a judg-

and a refusalment, to theit, merits of the decision,grant
anot will notthough strictly be reexamined.judgment,

v. 25 H. 402.Simes, N. on aSoClaggett summary applica-
to set aside an thetion court refused to entertainannuity,

the that ait similarupon ground application yearsmany
had been the courtrejected;before that theirholding

discretion to be the rules that toought guided by applied
at common law. v. T. R.judgments Bramley,Greathead 7

1; Weatherhead,455 Schumann v. East in537. So Simpson
91,v. 1 Ch. which a anHart, 99,Johns. was bill for injunc-

tion and set-off of ; and it that- anjudgments appeared
motion had been in amade, court of lawapplication by

of the theto setoffhaving jurisdiction subject, judgments,
ait was after fullbut It was held thatrejected hearing.

matter must be as resthe regarded judicata.
there must bethese principlesUpon

theJudgment plaintiff.for

Atwood.Divoll v.

mayentry mortgage,a of on a the defendant reduce the amountIn writ
the conditional a of three times the unlawfuljudgment byof deduction

or taken.interest reserved
verification, a to angeneralin a with viewmayHis such case be withplea


