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ent’s statements on and heoath, must to thesubmit judg-
ment which is rendered. So in a thebysummary process
landlord remove theto tenant for arent,ofnon-payment

that thereverdict was no rent in arrear isfinding conclu-
insive thereplevin landlord on of the sameagainst account

2Coatsworth,rent. v.White Seld. a137. So on petition
addressed to the discretion of the court to vacate a judg-

and a refusalment, to theit, merits of the decision,grant
anot will notthough strictly be reexamined.judgment,

v. 25 H. 402.Simes, N. on aSoClaggett summary applica-
to set aside an thetion court refused to entertainannuity,

the that ait similarupon ground application yearsmany
had been the courtrejected;before that theirholding

discretion to be the rules that toought guided by applied
at common law. v. T. R.judgments Bramley,Greathead 7

1; Weatherhead,455 Schumann v. East in537. So Simpson
91,v. 1 Ch. which a anHart, 99,Johns. was bill for injunc-

tion and set-off of ; and it that- anjudgments appeared
motion had been in amade, court of lawapplication by

of the theto setoffhaving jurisdiction subject, judgments,
ait was after fullbut It was held thatrejected hearing.

matter must be as resthe regarded judicata.
there must bethese principlesUpon

theJudgment plaintiff.for

Atwood.Divoll v.

mayentry mortgage,a of on a the defendant reduce the amountIn writ
the conditional a of three times the unlawfuljudgment byof deduction

or taken.interest reserved
verification, a to angeneralin a with viewmayHis such case be withplea
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with, statute,law; under thea verificationspecialorissue as at common
must he tendered.in of the defendantcase the oathwhich

bythe notes secured theupona suitsetting outplea,A to suchreplication
statute, usurya denial of theunder theusuryofmortgage, pleasame a

oath, againstand a the defend-by judgmentby hisplaintiff,the verified
showing judicata;the matter to be res butasplea, goodant the isupon

is bad.judgment, pleaof such theallegationwithout an

toa secure theais writ of entry upon mortgageThis
made the de-$200,a note ofof bypayment promissory

to the The defendant comesandfendant, plaintiff.payable
of theout the conditionafterin, and, setting mortgage

thenote,the that judgmentand oughtallegesdescribing
as of and not for the fullto conditionalbe mortgage,

annote,of the because of usuriousamount byagreement
dollars,received ten over and above thewhich the plaintiff

for the and ofinterest,lawful dayforbearing giving pay-
in that thethe plain-ment of money question, alleging—

and thatmind,in full and of sound atiff is life praying
of the unlawful interest be madededuction three times

in the conditionalfrom the sum due, uplawfully entering
judgment.

this the that at the court of commonTo plaintiff replies,
term, 1859,the hefor the same at im-Aprilpleas county,

the same note set forth in thethe defendantpleaded upon
to which the defendant inpleaded usurydefendant’s plea,

over and thesaid sum of ten above lawfuldollars,taking
said andfor of on offeredinterest, note,day paymentgiving

oath;the truth of said his that at theto plea byverify May
Court the1860, the Judicial for sameterm, of Supreme

law transferred,to which court said action was bycounty,
all usuriousthe filed his agree-replication denyingplaintiff

saidand or note of in-thements, securing anytaking by
andrate of six dollars for oneterest above the year, alleg-

andthat he in court made oath to suchappeared rep-ing
lication.

aat the same the defendant filedterm,"Whereupon, gen-
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eral ademurrer, with conclusion that the plaintiff ought
to have conditional for thejudgment amountonly lawfully
due after three times the unlawful interest.deducting

andHughes Kastman, for the plaintiff!
1. "Wesubmit that cannot be ausury to writ ofpleaded

under ourentry statute, whichpresent differs from the
statute of 1791. that statute, is made forBy aprovision
deduction for in case of ausury the Revisedmortgage; by
Statutes that isprovision omitted. N. H. Laws (Ed. 1880)
134; Rev. Stat., ch. 190, sec. 3. The cases toreferred by
the defendant allwere founded contracts madeupon prior
to the of the Revised Statutes.passage

2. "Where a isparticular statute, and theright given by
mode of it is the thatobtaining prescribed statute, modeby

canalone be followed. And if it be held that under the
Revised Statutes can be to a writusury ofpleaded entry,
it must be in the mannerdone out thepointed by statute,

the theoath of Such—by would seemtendering party.
to the Parker,be of C. in v. 14J., Sholes,opinion Briggs

J.,and in265; Fowler, Steele,N. H. of v. 36 N. H.Simons
We that the dicta in the cases cited from 378. submit

and inH., which are Kimball v.N. doubtingly expressed
law;areAbbott, 5 N. II. and that the394, not pleagood

in defendant.is not the oath of thebad tendering
sufficient,3. the to the isreplicationbeAssuming plea

ofthea answer. It shows that uponquestion usurygood
been deter-the note secured the has alreadymortgageby

the samemined in an action the note between par-upon
the is resand that matterties, judicata.

for the defendant.Sawyer Stevens,$
a a the has aIn writ of on defendantentry mortgage,

the fromto deduction allowed the statutetriple byright
mustdue,the sum and the conditional bewhole judgment

v. 14 H. 262. ThisSholes,for the balance N.only. Briggs
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deduction made abe where the foundwasmay byusury
144;verdict the R. li.of v. 3 H.M.,J. N. Gib-jury.

185;son v. Abbott,3 N. H. Kimball v. N. H.Stearns, 5
394. itWe admit that is law that where the defend-good
ant under the with astatute, verificationpleads usury by

oath,his neither in acan,party subsequent pleading,
the of ancourse the trial issue to thechange by tendering

v. 13 H. 429. ButTa/ppan N. there arejury. Sargent,
different modes of the one tender-ascertaining usury; by

the oath as out statute,the theing pointed other,by by
alaw,common in bar as to a certain sum. Theby plea

indefendant this theadopts him commonremedy given by
M.,law. R. R. v. 3 144;J. N. H. v. 3Stearns,Gibson

185;N. H. v.Kimball 5 H.Abbott, N. 304. The defend-
ant does not to the form thepropose ofchange pleadings

case;in this he elects to in the manner ;he has theplead
or not findjury may may usury.

Bellows, J. In the other suit between the same parties,
the note secured the theupon be-by mortgage, judgment

the the under theing against plea, defendant, issue,general
offered theto sameprove to establish the want ofusury
consideration the dollars;to extent of ten but the court

that the ofdecided must be asquestion resusury regarded
and that such defence was inadmissible. Divolljudicata,

Atwood,v. 41 N. H. 443.
If or thisshown,properly pleaded judgment, although

rendered since the suit,commencement of would,this we
on thethink, in decision,established that be aprinciples

conclusive answer to this The matter of the isplea. plea
the same in both,both and incases, andprobably, certainly
in the former, in issue and thebetween samedirectly par-
ties. The case Betts Conn.Starr,of v. 5 is in550, directly

thepoint, to effect that a in favor of thejudgment plain-
tiff, in a suit on the notes where the defence was isusury,

in anconclusive action of theejectment upon mortgage.
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The same 1Winsor,doctrine is held in Bigelowv. Gray
299, 303; 116;114,Burke 4 Burnett v.Miller,v. Gray

4Smith, 50; 2 isv. 137.Coatsworth,White Seld. NorGray
it essential tbat bar thethe or should exist beforeestoppel

602.commencement of 26 Vt.Barker,the suit. v.Morgan
In this case, andhowever, the states thereplication plea

the answer oath in the other it does notbutupon suit,
state of itand the court cannot take noticeany judgment,

must,The then,of bejudicially. question usury regarded
as still suf-in and is nosuit,the other that alonepending
ficient answer case; must,to the in this the replicationplea

betherefore, insufficient.adjudged
asBut it is said in andsubstance;the isthat badplea

the nec-demurrer it becomesraises theproperly question,
thatare,to examine usurythe Theessary objectionsplea.

cannot and that thebe in on aa suitpleaded mortgage,
firstdoes not Theplea tender the oath of the defendant.

ofthe lawobjection, we cannot sustained.bethink, By
1791 deduction shallit is that the(Ed. 134,1829) provided

“ onmade,be in athe case of suitupon usury,showing
or orbond,any contract, any givenagreementmortgage,

orof goods,made hereafter for the money,anypayment
190,estate,” Revised&c. the Statutes (ch.personal By

“ Whereis,thesec. the terms are and provisionchanged,3)
shallof debt orfor the damages,recovery anyany person,

&c.; butmade,”hereafterbe sued instrumentupon any
andlaw,of the formerthink that this a mere revisionwe is

in suitsof the defendantsto affect thenot rightsdesigned
con-otherthan ormore bondsuponmortgages, anyupon

“ aofsuit for the recoveryawe think that;tracts and
made,”instrument hereafteranydebt or damages upon

asaa suitinclude mortgage,understood to uponbemust
isThere nothingit.byis securedthe note whichaswell
substantialthat furnishes anycasenature of thein the

than yearsfor moredistinction, fiftya andfor suchreason
H.20 N.v. Gregg,existed. Gunnisondistinctionsuchno
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100; v. 14 85Sholes, 262;N. H. LaddBriggs v. Wiggin,
H.N. 421.

As a under the statute, we it is notplea however, think
sufficient. The law that if the comewillprovides debtor
into and “offercourt to make deductionóath,” “a&c.,
shall made,be &c. This he andunless,” done,has not
therefore would not be entitled to the thededuction, by
failure of the to make oath. But said thatplaintiff it is
the anis sufficient to raise issueplea to be tried theby

and thejury; in firstthe theinquiry is, whetherplace
can be entitled to the modeparty deduction otherby any

of than the one the statute.proof providedspecifically hy
"Where the exceedsstatute the amountpenalty lawfully

due, it is in-held this the beState that pleadedusury may
in bar 185;3 R. R.v. H.Stearns,Gibson N.generally.
v. J. 3 H. 143, 144. this isM., said,N. In latter case it by

C. that it never that theRichardson, J., has been supposed
apower to make mode ofdeduction thedepended upon

that thatit whereproof, has been decidedrepeatedly—but
the is found the the made.deduction maybeusury by jury,

in 394; J.,So Kimball v. C. inAbbott, Parker,5 N. andH.
v. 9 the doc-Tappan Prescott, H. 531-534,N. recognizes

trine 20of v. inGibson Stearns. v. Gregg,So Gunnison
N. H. it is held of re-100, that a of anpurchaser equity

ain suit on inthedemption, usurymortgage, may plead
bar due.when the exceeds sum Andpenalty lawfullythe
the same whereauthorities sustain the doctrine that the

isis less than the of notdue,sum the usurypenalty proof
confined theto mode Thegiven. uponspecially ground

the in is that the whole debtis,which bar sustainedplea
andforfeited; and, stated,is the facts being proofupon
demurrer,the mode out the orstatute,by pointed byby

So it isor verdict the the is maintained.of defencejury,
liean had and received willsettled that action for money

2interest; Green, N. H.to v.recover Willieillegalback
for82;34 and no333; H.Bell,Crossv. N. yet, provision
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such is infound tbe statute. But the ofrecovery taking
suck interest is made and this common lawillegal, remedy
is and if tbis be it must asrecognized; beright, regarded
quite decisive on the before us.question

"We ahold, that as de-then, the beusury may pleaded
fence, without the mode specially providedpursuing by

;the statute is,and the whetherquestiononly remaining
the is in defectssubstance,defective suchplea only—for
are drawn in 1 Ch. PI. 668.thebyquestion pleadings.
No is taken the substance of thetoobjection plea, except

statutewdiat arises the of to theout of want conformity
mode; and in to thewe think that substance it conforms

262,of the in v. 14 H.Shoks,court N.suggestions Briggs
in Unless,of form it not in allpoint may respects.though

isthe to defendantthen, amend,shall desire theplaintiff
entitled to

demurrer.on theJudgment

Breed v. Gove.

of defendantfurnished the theto recover for necessaries wifeIn a suit
auditor,him, an thebeingthe ease referred toseparate fromlivingwhile
Held, thatagainstas a her husband.offered the wife witnessplaintiff

correct;witness,auditor, excluding athe wife as wasrulingthe of the
law, statutesbynor virtue of thenot admissible at commonthat she was

of this State.

Pel-F. BreedThomasaction, againstThis brought by
thatauditor,an who reportedreferred toGove, wastiah
for$38.88,offor the sumwasclaim of thethe plaintiff

the defendant whileof livingfurnished the wifenecessaries
that theauditor foundand thehusband;herfromapart


