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Breed v. Gove.

such is infound tbe statute. But the ofrecovery taking
suck interest is made and this common lawillegal, remedy
is and if tbis be it must asrecognized; beright, regarded
quite decisive on the before us.question

"We ahold, that as de-then, the beusury may pleaded
fence, without the mode specially providedpursuing by

;the statute is,and the whetherquestiononly remaining
the is in defectssubstance,defective suchplea only—for
are drawn in 1 Ch. PI. 668.thebyquestion pleadings.
No is taken the substance of thetoobjection plea, except

statutewdiat arises the of to theout of want conformity
mode; and in to thewe think that substance it conforms

262,of the in v. 14 H.Shoks,court N.suggestions Briggs
in Unless,of form it not in allpoint may respects.though

isthe to defendantthen, amend,shall desire theplaintiff
entitled to

demurrer.on theJudgment

Breed v. Gove.

of defendantfurnished the theto recover for necessaries wifeIn a suit
auditor,him, an thebeingthe ease referred toseparate fromlivingwhile
Held, thatagainstas a her husband.offered the wife witnessplaintiff

correct;witness,auditor, excluding athe wife as wasrulingthe of the
law, statutesbynor virtue of thenot admissible at commonthat she was

of this State.

Pel-F. BreedThomasaction, againstThis brought by
thatauditor,an who reportedreferred toGove, wastiah
for$38.88,offor the sumwasclaim of thethe plaintiff

the defendant whileof livingfurnished the wifenecessaries
that theauditor foundand thehusband;herfromapart
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was not ofplaintiff entitled to recover saidany portion
sum of the defendant. theconsent of auditorBy parties
farther that thethe offeredreported, upon plaintiffhearing
Phebe Gove, defendant,H. the wife the as a witness,of
the defendant and excluded herthe auditor fromobjecting,

to the ex-which of auditor thetestifying, ruling plaintiff*
; and thecepted of law were transferred.questions arising

dross thefor referred to the follow-Topliff, defendant,$
2481; 69;authorities: 1 Gr. 1 Ev. Pick.ing Ev. Phill.

304; 6 1308;Cush. 555; 612;26 Barb. 18 U. S.Gray
2760; 340;Sandf. 4 2 Oh.596;Sandf. Md.Big. Bee.

494; 14 N. H. 22 ; 499; 189;37 N. H. ch. 20Stat,Rev.
538;N. H. P.1952, L.;Ch. Manchesterv. 24Manchester,

Yt. 649; v. 10 E. L. &E. E.Stapleton 455; 12 L. &Graft,
E. 354.

JD. forSteele, the referred 7 N. 538;to H. Pam-plaintiff',
1;Laws, ch. sec. Dartmouth v.phlet 1952, Wood-College

1ward, H.N. 127.

Nesmith, J. This case that actionfinds this was brought
to recover of the a fordefendant balance necessaries fur-
nished the ofto wife the defendant while separateliving
or from the husband. the of thisapart caseUpon hearing
before theauditoi’,the offered Phebe H.plaintiff Gove,
the wife of the adefendant, as witness. The defendant

The auditor excluded the witness. To thisobjected.
the theof the andauditorruling plaintiff’excepted; ques-

tion of theis,now the auditorWas cor-presented ruling
? the State,rect in thisrecent statutes allowing partiesBy

to to so the of mereactions far as pecuni-testify, question
there be nointerest could sufficientinvolved,bemayary

toof the availtheobjection right plaintiffagainstbrought
herthe of the wife’s testimonyhimself of benefit against

consider-the otherinBut, question,husband. adjusting
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of are toations be Athigh,importance commonregarded.
rule neither islaw, the that husband nor wife ad-general

as amissible witness in a civil or in whichcause, criminal,
isother a is as wholesome.the sound andrecognizedparty,

is ofThis exclusion founded on the theirpartly identity
and and on ofinterests,rights partly principles pub-legal

lic which lie at Pro­the basispolicy, of public security.
isfessor Gr. sec. “It essentialEv., says,(1 324)Ghreenleaf

to ofthe social life that the ionfidence subsist-happiness
husband and wife shouldbetween sacredly protecteding

< ent;and in its unlimited and to breakcherished, most
or the thedown protectimpair principlesgreat '¡vhich

of that to the best sol-relation,sanctities would be destroy
human and confi-ace of existence.” Domestic relations

dential communications must be from exposure,protected
towhen between and wife. Thishusband necessityexisting

the of of theforms the foundationpeaceprotect society
athe or to as wit-rule that husband wifeprevents testify

in Bowman,each other. Stein v.McLean, J.,ness against
of in-18 126. of the questionCurtis Independently

witnesses,and are ashusband wife not admittedterest,
their so nearlyfor or each other: from beingeither against

aare to have such biasconnected, uponthey supposed
not to witnessesminds that are bepermittedtheir they

for or each other.to evidence Kinggivequalified against
4 D. & E.269;2 & E. DavisD. v. Dinwoody,v. Cleviger,

at com-is in theNor there difference principleany679.
andof the husbandthemon law between admissibility

v.Pedleyis athe where the otherwife,that of party.
note;and160, 175,1 Phill. Ev.558;3 & P.C.Wellesley,

are some exceptions3 422. Therev.Bentley Cooke, Doug.
cases,wherein criminalrule,to the moregeneral especially
is liable tosheis the or wherethe wife party,suffering

in Buller’s Nisiare illustratedsuffer. These exceptions
consid-also beit287; may2 Kent Com. 172. ButPrius
so farrulerelaxed theered that our statutes have general
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to wife inas tbe to cases where she istestify thepermit
ofcause and where aaction,meritorious concurrent unity
inof interest exists the husband and wife, or in that class

casesof where as one Herethey joinedare theparty.
theto of thetestifies,wife exclusion tohusband, matters

aof interest. But we do not understand thatconcurring
on this haveour statutes thesubject to eithergiven right

or towife each inhusband othertestify cases,civilagainst
the onelike before us. The New-York Court of Pro-

which abolishescedure, on the ofincompeteney ground
in the case ofinterest, those for whoseexcept immediate

an isbenefit action and toallows exam-brought, beparties
ined the does not affect theby opposite party, competency

husband and wife as theof on matrimonialdepending re-
2lation. Ervin Smaller,v. Sandf. 340. Such ispower as

theclaimed for in this was notplaintiff case considered as
the Massachusetts ofconferred statuteby 1857, allowing—

to was afterward inparties testify, conferred, that—but
State, 230 of theby G-eneral Statutes ofchapter 1859. It

there enacted,is “The wife in all actionsmay testify
heragainst wherein the causebrought husband, of action

out of her,or theany husband togrows wrong injury by
or his to furnish her with means ofneglect proper support.”

the ofIn similar inabsence this itState, onlylegislation
remains for the court the law as find it,to 'declare andthey

allthat the reasons the wife fromfor excluding testifying
this andease,in motives of domesticthrough public policy

or of still remain in fullpresumed mind, force,biaspeace,
and of Proctor,course to this v. 41Kelleycase.apply

H. 139.N.
The auditor’s in case is and theresustained,decision this

bemust, therefore,
theJudgmentfor defendant.


