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Kelly Kelly.v.

it,estate,It is no a ofpetition part maybar to a for the orpartition, that
owner, byhe for debts of the former hisliable to be sold of thepayment

administrator, under a court of probate.license from the
will,petitionA apartition claimingfor under whetherlies ownersbetween

devisee,they as of a former since co-heirspurchasers,take or as heirs
byare statute tenants in common.

This was a Danielfor W.bypetition partition, Kelly,
J. M. and his in her andWelch, Welch, wife, right,S. H.

inthat are tenants commonothers, severallyalleging they
Q. of an sixthwith the A. undivideddefendant, J. Kelly,

inof land situated Salemof two certaineach, parcelspart
that a committeeand maypraying(particularly described),

and andset-off, tobe to make assignpartitionappointed
inthem their shares thereof severalty.respective

Q. A. and1860,At the June J.term, Kelly appeared,
the havemoved to dismiss the because petitionerspetition,

than as heirs at law of oneno other title to said premises
a deed of A.one Kittredge,Hannah W. force ofKelly, by

herHannahsaid to saidthe duringpremisesconveying
to andand decease her heirslife,natural after her assigns
laws this con-deed, State,the ofwhich saidforever, by

is sinceHannah,in said to said whoa feeveyed premises
or a there-; and because said partdeceased premises, large

the claimsto againstto soldof, pay justwill be berequired
Hannah’s estate.said

the saidofmotion was by productionThis supported
and thestated,isdeed, peti-correctlywhichKittredge’s

aof the andvaluetheaffidavit, property,tioners’ showing
orestate, equalthefavor, quitein his nearlyclaim against

itsto value.

Bartlett, for theC. petitioners.6r.

theBell,H. for petitionee.Charles



KOCKINGHAM.502

Kelley v. Kelley.

C. This caseBell, J. is the counsel tosupposed by
raise the whether the rule in incase isquestion Shelley’s

in inforce this State there noconveyances deed,by being
adoubt that different rule is in the case ofestablished,

“the Keviseddevises, Statutes —which that noby provide
devise of estate for or other limitedlife,any estate,express

shall be or construed to estate,passenlarged, any greater
reason of devise to the heirs or issue of suchanyby per-

sec. 5.156,son”—ch.
same was raised in 38 N. H.Nute,The Hall v.question

undecided,it left a decision notbut was found425, being
;be made in that case far as areand,to so wenecessary

everno decision has been made in thisaware, State upon
northe distinct intimation of madequestion, any opinion

the It seems to be takenof forany judges. byby granted,
that this rule is in forcewriters,some elementary gener­
where a different rule hasin this beencountry, exceptally

4 2229;Kent Com. Cru.State legislation.introduced by
245.Am. Ed.)Dig. (1st

inseem this case todoes not necessaryIt express any
Thethis andquestion. parties petitionersuponopinion —

heirs at ofthe law Hannah W. IfKelly.petitionee —are
in fee,in hervested virtue of the rule inestate bythe

descended to themcase, it as her heirs. If sheShelley’s
then take asa estate underonly, theylife purchaserstook

her heirs. In view,to either the estate isoverdevisethe
inas tenants common, Stat., 129,in them ch.vested —Kev.
is entitled aof them to maintaineither petition3—andsec.

Kev. Stat.,this court. ch. sec. 1.206,infor partition
is not affected the circum-to bypartitionTheir right

the isadministrator, insolvent,if estate isthethatstance
and therents administra-the profits pendingtoentitled

a thehas the license from courthe bynor that; right,tion
debts;sell the for the ofto property paymentprobate,of

to commence suchnot often becould expedientitthough
such circumstances.undera proceeding
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v."Wadleigh Janvrin.

The much ausual and the best mode of divi-obtaining
is inco-heirs,sion of an estate the courtby petitionamong

but the of that court is not exclu-of probate; jurisdiction
R,ev. ch.sive. sec. 1. If aStat., 167, hechooses,party

to the Court.may Supremeapply
the are not co-heirs,"Where the court ofparties probate

inhas case there is no aboutjurisdiction only dispute the
title. there are allunlessAny proceedings nugatory, par-

that should bethey there,ties assent had because the juris-
diction is ousted as to the title. Itby any controversy is

course totherefore the usual thepetition Supreme Court,
in ina such eases.or commence bill equity

Motion denied.

Wadleigh v. Janvrin.

articles, themselves,Many inreally bychattels are construction or desti-
nation, theso annexed to freehold as properly regarded fixtures,to be as

parcel thepart realty.or and of
realty, thoughhas become thus annexed to the temporarilyWhatever sep-

otherwise,for in makingarated therefrom convenience orrepairs, still
by thereof,passes conveyanceremains a and apart, notwithstanding the

•severance.
secret, inchoate, unexecuted intentionThe of the ofowner the freehold to

substitute, portionsfor the dissevered of building,a others of a different
construction, changecannot the character and convert into chattels per-

clearly unequivocallysonal what would otherwise be and parta of the
and,realty; secret,as against grantee, inchoate,the of suchevidence

of grantor,unexecuted intention the is toinadmissible control the facts
itself, which,and bycircumstances determined the atlaw the time of the

conveyance, gave objectsto movable an immovable character.
Trespass asportatis mayde bonis be takingmaintained for and carrying

away fixtures, portions buildingor athe of temporarily dissevered there-
from.


