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andsilver, the to Hiskeep gold, according agreement.
or as to what would is con-belief, notopinion they do,
evidenceclusive of his own intention. If he had been

asked his hewhat intention was—whether intended to
in thewith his until he should receivepart property gold

the he intended,silver—whether on of thedelivery gold,
and toimmediately, unconditionally, irrevocably assign,

and abandon all his title, and interest inrelinquish right,
it—he have answers that would havemight given acquitted
the but if it had been that he wouldprisoner; supposed

hesuch wouldanswers, have been askedgive probably
such all the itUpon evidence, wasquestions. competent
for the to find Hilton’sthat intention was not suchjury
as would entitle the to anrespondent acquittal.

The and of theinstructions court were correct.ruling
on the verdict.Judgment

Epping.v.Gove

a sumpayA is not liable to to its selectmen which ittown has voted to
them, damages byfor and inpay resistingcosts sustained them criminal

againstbrought refusingthem forprosecutions, to erase names from the
check-list.

submitted theAssumpsit, upon state-following agreed
facts:ofment

At the annual of the town of inmeeting Epping, March,
the Jonathan and1856, Goveplaintiffs, wereothers, duly

elected and as selectmen of saidqualified town for the
On the 10th of March, andyear ensuing. day during

said at a notified and holdenyear, meeting duly for the
ofpurpose the list of thecorrecting alphabetical legal
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aforesaid,astbe selectmentown,of saidvoters plaintiffs,
the list therefused to erase fromthereto requested,though

the sonames of two requestingby partiespersons, alleged
;to in and suchnot be voters the townlegal proceedings

had indictments were foundwere thereafterward that two
and at the Octoberthe for such refusal,plaintiffsagainst

the indict-trial of one of1858, court,of thisterm, upon
the ac-were a verdict ofments, jurythe plaintiffs by

therein, and the otherthe containedof chargesquitted
dismissed.was thereuponindictment

before theexaminationthe magistrate,In preliminary
indictments,saidthe underinand defending prosecution

hundred dollars.than twomorethe plaintiffs expended
town,of saidthe voters dulyAt a of legalmeeting

therefora articleMarch, 1859,in proper havingwarned
in the warrant for said the townbeen inserted meeting,

hundred dol-the sum of twothe plaintiffsvoted to pay
and sus-them from the coststolars, damagesindemnify

and onin said prosecutions;themtained defendingby
the theand afterMarch, meeting,ofthe eleventh day

sum of twothe saidof the towndemandeddulyplaintiffs
wasand this suitwhich was notdollars, paid,hundred

the interestn,said su withto recoverbroughtthereupon
thereon.

for theFrink,and plaintiffs.Wilcox
as to arise:us,it seems two questionsthis case,In

1; the theat committedthe theyWere plaintiffs, #time
the were institutedfor which prosecutionsacts against

bond of their inin thethem, duty,dischargeacting fide
? 2.as Have towns theselectmentheir official capacity
ortheir officersto against anyindemnify agentspower

theirincurred in the of officialdischargeor liabilitycharge
thetake? these wequestions following posi-Uponduty

:tions
is statutethe check-list made theThe of byregulation
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of the asselectmen, town,officers of the as much asduty
the of the assessment of the orwarrant, taxes,posting auy
other act which is of them in their officialrequired

26,ch. sec. 125; 23,ch. secs.Comp. Stat., 34,capacity.
24; ch. 36, 2; 45,sec. ch. sec. 3.

Towns have to their officersandpower indemnify agents
oragainst any in the bondcharge liability incur,they may

of their even it should turndischarge duty, thoughfide
out, on that mistook theirinvestigation, they legal rights
and and this extends asselectmen,toauthority; power
well as to other officer or Tike v.any Middleton,agent.
12 H. 280; 18;N. Nelson v. 7 Pick. v.Milford, Bancroft

18 566; Boston,Pick. v. 19 Pick. 516.I/ynnfield, Thayer
The avote of the to certaintown these plaintiffspay

tosum, them for the sums defend-inindemnify expended
the them, was valid anding prosecutions against binding;

and the verdict of ofthe them thejury, acquitting charges
is conclusivepreferred against them, that acted inthey

and mistake theirfaith, did notgood andlegal rights
3Adams v. N. H.Mack, 499;authority. Batchelder v.

354;28 N. H. Nelsonv. cited.Tipping, Milford,before To
hold otherwise would be tocontrary andpublic policy,
subversive of intereststhe best of towns.

for the defendants.Christie,
1. Towns can derived fromappropriate taxationmoneys

to the for whichpurposes are authorizedonly they lawby
them.,andto assess collect Towns have no topower assess

“taxes Hooperand collect to v. 2away.” Emery,give
“ It is settled that a town,375. now well in itsShepl.

bound,will not be even thecapacity, bycorporate express
of a to the ofvote orperformance contracts,majority,

duties, not within theother of thescope ob-cominglegal
for which areand theyjects purposes incorporated.”

v. 1 AMet. 286. orAnthony Adams, bonus,gratuity
individualwhich well come from becannotmay bounty,
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13 Mass.the v. Kempton,of exaction. Stetsonsubject legal
10 v.v. and252,281. also Task Cush.Adams,See Claflin

4 502.Hopkinton, Gray
that2. come within theThis does principlecase not
anyandtowns their officers againstagents,may indemnify

in theirthem,acts doneliabilities incur forthey bymay
in aandtown,of theofficial in behalfcapacity, acting

direel, in-in a andmatter which the town had important
do notcheck-list,aThe inselectmen,terest. preparing

is of suchtown;of nor theact in behalf the preparation
town arethea matter in which the interests ofa list
inneed be usedA check-list not votinginvolved.directly

toIt isaffairs.officers, requiredtown or townfor upon
officers,repre-in andused for State countyvotingbe only

and Vice-and of Presidentsentatives in electorsCongress,
1; Haines,v.eh. sec. MorrillStat., 26,President. Comp.

selectmencheck-list, the246. In the2 N. H. preparing
thoughofficers of the State government,are civilquasi

were notof the townThe interestselected the town.by
in the criminalin involved prosecution againstwayany

theat stake uponselectmen. The town hadthe nothing
theforthe It was notresult of responsiblelitigation.

Itin to the check-list.selectmen,of the regardfidelity
their officialtheir or lose bycould not gain by diligence,

iscarelessness. Ainattention or municipal corporation
of ofthe misfeasance or non-feasance onenot liable for

ain toofficers, imposed byits respect duty specifically
the v. 1Mayor Brooklyn,statute on officer. Martin of

12545, 103,Hill 551. In Vincentv. Cush. itNantucket,
held that a is not itsbound, vote,was town corporateby

ainfield-driver, suit,the of aexpenses defendingto pay
him for and cattle,against up impoundingbrought taking

at v.to law. See also Hale Gush-running large contrary
6 Met. 425.man,

566,3. cases of v. 18 Pick.The andLynnfield,Bancroft
are different278,12 H. fromwidelyPikev. N.Middleton,

heldcase,the former it was thatat In athe case bar.
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could oftown vote to a surveyorindemnify high-legally
inliabilities incurred the of hisways against discharge

duties. The court thetheir decisionput upon ground
“athat the hadtown to the for wereact,right adopt they

interested in the bound to thesubject, being keep highway
in and most of the to be recov-repair expenses sought

in were underered, suit,that incurred the of aauthority
of thevote that would defend theprevious town, they

“action. v. Middleton decides thatPike towns bindmay
athemselves vote to collector taxes fromindemnify ofby

the costs and of actionsexpenses defending brought
inhim, for acts done the of hisagainst performance

duties.” decision to theThe be based fol-uponappears
“ A iscollector not toboundlowing reasoning: accept

elected;the office heto which is the statute expressly
excuses him from unless he choose. When thereserving,
is reason to indifficulties the ofcollection aapprehend
tax, from whatever cause the interestsarise, ofthey may
the town suffer if an could notmight indemnityseverely,
be offered. For of anon-collection atax, town bemay
liable to a or to suit its Increditors.” thatpenalty, by

the tocase, too, was made when thepromise indemnify
collector entered andoffice, before wasupon liabilityany
incurred. 354,In Bachelder v. 28 theN. II.Pipping, plain-
tiff was the totown certain services.byemployed perform

so;He did and the town was held bound to compensate
him for renderedservices and Thatmoney expended.
case differs from this.essentially

We think that Nelson Milford, 18,v. 7 Pick. also cited
the is an in Inour favor.by plaintiffs, authority that

there awas vote of the to theease, town assessors thepay
beenamount had to refund tothey individuals, inobliged

of and overconsequence toassessing, collecting, paying
the andState, the taxes due themtown, tocounty, respec-

the assessment been held totively, be Ithaving illegal.
heldwas under this thethat, assessorsvote, were entitled
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to bad for tberecover tbe amount to tbe towntbey paid
use of tbe but not recover of tbetown, that couldtbey
town tbe amount of tbe State taxesand county wbieb

bad to refund. “Butbeen Tbe court said:tbey obliged
there is nota of tbe for wbieb doessuedportion money

tax,fall witbin this tbe andOver Stateprinciple. county
tbe of tbe intown,inhabitants their corporate capacity,
have no control. Tbe tbe town is fixedonapportionment

andtbe court of Tbesessions,by legislature respectively.
and tbetown,assessment is not made of tbeby authority

when not into tbe towntax, collected, is treasury.paid
it,The nor controltown has no benefit from anyspecial
in or toit tbe assessors behalf ofit,over nor was paid by

think, therefore,tbe use that tbeof tbe town. We promise
consideration,to this is without and void.”thereforepay

The cases citedThese remarks to this case. byapply
cantbe to sustain our townsplaintiffs positiongo —that

infor them be-their officers acts done byonlyindemnify
inof and in relation matters thetown,half tbe to which

in thisvote,town a direct and interest. Tbehas special
make athan a tocase, was more mere attemptnothing

in-for liabilitiestoselectmen, compensateto thepresent
in the in itstown,in to a matter whichcurred relation

and tbe tointerest;bad no attemptcapacity,corporate
themade until afterwas notvote this litigationgratuity

allwas ended.

In cor-be maintained.Bob, This action cannotJ.
were not asthe acting,the check-list, plaintiffsrecting

under, direction anditstown,servants of tbeoragents,
and noandin an officialcontrol, judicial capacity;but

in-tbe totown,the ofcan on partbe implied,promise
of their action.tbe consequencesthemdemnify against

H. 189.Henniker, 35 N.v.Wadsworth
containedthe express promiseTbe rely uponplaintiffs

raisetotbe The of townsof town. powerin tbe vote
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and is derived fromappropriate money, statutorysolely
restrict theprovisions, which to certainpower specified

andobjects, other Votes to raise or tonecessary charges.
pay formoney other than thosepurposes prescribed by

and,statute, are andvoid, towns cannot be compelled, gen-
such,willerally, not be to votes into effect.permitted carry

There ais anbroad distinction between indemnitygiving
to officers of a or for losses sustainedtown, other persons,
or incurred,liabilities in authorizedlegallyproceedings

the or the ofby town, interests thecorporateaffecting
town, and the ofbestowment officerswhoupongratuities
have sustained losses or inincurred liabilities, the per-
formance officialof duties do not concernwhich the rights
or of town,the or otherobligations upon whopersons,
have met with inmisfortunes their affairs. It isprivate
not left to the unrestricted and discretion ofirresponsible

donees;towns to vote or to select their is agifts charity
duty defined, commanded, enforced, and andregulated,
the of it areobjects law. A cannotdesignated by majority

of the adispose of in an unlimitedproperty minority
manner. The fact athat the townwhom votes toperson

holds a town or other isindemnify, office, office, notany
the test of the of the town to him forright indemnify any
act. is,The whether he was authorizedquestion properly

the town do oract,to the whether the act wasby any part
the of the one in whichtown,of business or or theduty

as a is that ittown, so interested ratifymaycoi’poration,
a a ofsurveyorand it. Thus town indemnifymayadopt

in the bondincurredfor liabilities dischargehighways, fide
bound tobecause theduties, town, repairof his being

infor them,defects hasand responsiblehighways, being
can thein that it actsadoptan interest the subjectsuch
and for theof,as the benefitthe actingof surveyoi’, agent

a matter affairs. His duties arethe in of towntown,of
18 Pick.duties of the town. v.the Lynnfield,Bancroft

of are valid whenVotes and contracts towns they566.
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relate to awbicb toobjects haveconcerning they duty
aan interest to or to defend. Vin-perform, protect, right

12cent Cush. 183. In the of theNantucket,v. correction
the in its has nocheck-list, town, corporate capacity, right,

If the theiror whatever. selectmeninterest, duty perform
in theit, the town and ifduty correcting gains nothing;

selectmen their the is to nosubjecttownduty,neglect
loss, orpenalty, liability.

theJudgment defendants.for

v. Tucker.Jones

may testify,the and thedetermining subjects upon expertsThe rule which
law;qualifications ejperts,of are ofprescribingrule the matters but

witness, expert, qualifications,has ques-an those is awhether a offered as
court,fact, atbytion to be the the trial.of decided

horse,aforCase, immoderately driving,byinjuring,
A fordefendant. witnessthethehired of plaintiff by

as an intowhose testify expertthe competencyplaintiftj
of the wascourt,the satisfactiontothe matter was proved

ofandcause, nature, remedyto theto asallowed testify
theand thatfounder,horses called plain-the disease of
the court,ofTo thewas foundered. rulingtiff's horse

thedefendant onevidence, the excepted,thisadmitting
A verdictnot anthe was expert.that witnessground

movedwhich the defendantreturned for thewas plaintiff,
to set aside.

and for the defendant.Bell,Towle

theWebster, forHatch plaintiff.$


