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atestoppedgrantor entry,The in ispremisesof the demanded a writ of
deed, rightaupsettingof fromequity, bylaw and in the covenants his

therein, grantee, assigns.andof as the his heirsagainsthomestead
andhomestead, outhas been setrightThe of before the sameinchoate

abaran in it exists as willassigned, is not such estate the land wherein
thereforentry by generalwrit of the owner.

asFoss,: the Isaacentry,Writ of wherein plaintiff
asdefendant,demanded the mortgagor,mortgagee, against

in in thisStrafford, county,a certain tract of situatedland,
therods of withland, buildingsforty squarecontaining

Thein hissituate,thereon writ.describedparticularly
demandant counted his of the demandedseizinupon

and the tenant withinthe disseizin ofuponpremises
last declared on wasThetwenty past.years mortgage

26,and executed 1852.dated April
term,At the last the theaction,defendant in thisfiled,

the said comesStz’achnplea: Williamfollowing —“And
&c., &e., thedefends, when,and and ifjudgment,pi-ays
actionhis aforesaid himagainstthereof oughtplaintiff
maintain, because,have and he that land andto thesays,

indemanded this action theat the time ofwere,buildings
saidof and been,execution ever since havemortgage,

theare, defendant;still thatand homestead of saidfamily
wassaid to secure the a noteofmortgage given payment

date ofthe same said was notof that said notemortgage;
for the atof said thatpurchase money premises;given

time said was de-the executed the wife of saidmoi’tgage
not thatfendant was at he had twothat timeliving;

Emmachildren,minor Jane Sti’achn and John William
at the timeSti’achn, who, of the execution of said mortgage,

said ever since and still dopremises, have,occupied occupy
saidsame; that Emma Jane and said arethe John William

under the ofminors, and thatagestill twenty-one yeai’s;
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the consent of the of for thejudge probate county of
Strafford was not and is not indorsed on said mortgage

anddeed, this he is to Wherefore heready verify. prays
if the said his action aforesaidjudgment, plaintiff thereof

him andto have andagainst maintain, forought his
costs.”

To this the and thedemurred,plea plaintiff defendant
in demurrer. The Courtjoined theadjudged insuf-plea

ficient, demurrer;the to which thesustaining de-ruling
fendant excepted.

for defendant.George Peavey,G. the

G. W. Woodman,for the plaintiff.

J.* The demurrerFowler, was sustainedproperly by
the court thebelow. of homestead wasAlthough right
not the deed of the defendantextinguished by (Gunnison
v. 88 H.Twichel, N. the defendant is his62), byestopped
deed from in theany demandedclaiming thing premises.

A who has executed a isparty deed, thereby estopped
from not the deed itself, butonly factdenying itevery

itrecites and covenant contains.every The defendant,
deed, otherhis covenanted that heby among things, had

and lawful to theright authority convey demandedgood
the heto plaintiff; is, therefore,premises estopped to

to thosehis title as well as hisdeny premises, grant
thereof to the Stow v. 7Wyse, Conn.plaintiff'. 214; Wil­

257;v. Mass.Scott,kinson 17 Kimball v.249, Blaisdell,
N. Thorndikev. 24533; Norris, 454;5 H. N. H. Warkv. Wil­

389;lard, 13 H. Brown 21N. v. N. H.Manter, 528; Jew­
34;v.ell 31 N. H. JohnsonPorter, v. decided inGoss, Mer­

rimack Term, 1859, butAdjourned notAugust, reported.
The in a deed withgrantor, warrantygeneral acknowledg­

a consideration is froming paid, estopped thereby showing
a ofwant title in himself. v.Eveleth 15Crouch, Mass. 307.

J.,*Doe, did not sit.
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titlehadhefrom thatA is denyingestoppedmortgagor
set uphenor cansame;theat the time of executing

In615.Harris,v. 15 Wend.in a Barbertitle stranger.
thecontrovertcan notaa court of law or partyequity,

estoppedisarecord, andeffectof his deed of grantorlegal
Harr.2Weyant,v.his Pennelto the title ofdeny grantee.
Pick.24Patten,v.501; 216;v. 1 WhiteEarl,Currier Shep.

Tucker, 12 Vt. 39.324; Blake v.
hisdefendant bythe of theBut aside from estoppel

landin thethe rightdeed of the demandedown premises,
children,minoras in hissetswhich his plea up existing

them,to even ifthem, byand iswhich personal pleaded
home-ofa Thewrit ofwould no to entry. rightbe bar

isandoutthe same has been setstead, assigned,before
ortitlein aan estate land—such subsisting legalnot such

inchoateana writ of but onlywill bar entry,interest —as
in it andexists,to the whom whosepartiespersonalright,

an existenceis bar to such action. Itsnoexistence legal
toindividual titlein him no controllinga particular gives

as the than theowner, moreland,the against general any
of a of dower in a wife before theexistence possible right

of her v.death husband her such title. Gunnisongives
62;38 H. Ad-Johnson,N. v. MerrimackTwichel, Goss

Term, 1859, notjourned reported.
If, thethen, defendant were not his deedbyestopped

to title toset the demanded in thirdup premises persons,
the existence of asuch homestead as is set forth inright
the even if it could beplea, made in availableway toany
minor children in the lifetime of father,their notwith-

his of theconveyance with covenantsstanding premises
of would constitute no bar to-warranty, the maintenance

action,of the sinceplaintiff’s it them validwould nogive
intitle those 12Mitchell,Dunbar v. Mass.premises. 373.

The taken to the of the court sustain-exceptions ruling
the demurrer, must, therefore, be andoverruled, thereing

must be for the on the demurrer.j udgment plaintiff
Exceptionsoverruled.


