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home, is estopped byas his thegrantor premises occupiedThe of cove-
maintaining equity assignmentnants of deed from a bill in for thehis

of to himselfa homestead therefrom.
father, conveyedlifetime the husbandDuring the of and who has with

home,premises occupied familyas the hiscovenants the neither wife
children, him,or claiming throughminor and are enti-identified with

therefrom,tled a assigned againstto have homestead and outset the
covenants of his deed.

rightThe aagainst mortgageof homestead does not exist tomade secure
1, 1852,a existing prior debt,debt to January or a renewal of such

mortgage toalthough subsequentthe be executed that date.
Upon equity, assignmenta bill in tobrought homestead,secure the of a

shown, bill,mayit be to thedefeat that the note bysecured the
claimed,againstmortgage althoughwhich the homestead is dated

subsequently, givenwas in of a existingrenewal debt prior to January
1, 1852.

Bill in Equity, William andbrought by Strachn, his
two children,minor John William and Emma Jane, by
their that a homestead of the valueguardian, asking of
five hundred dollars be set andoff to tbemmight assigned
in the indescribed the situatepremises bill, in Strafford,
in this on 26ththat, thecounty. It ofalleged day April,

a1852, and for time thereto, saidlong previous William
andStrachn owned said asoccupied premises his family

that he then thehomestead; wife,had no but other plain-
then and are histiffs were still minor children; that on

madehe and executed to the athat defendant war-day
rantee of the to secure thepremisesmortgage payment

of ;of his note the same date that said diddeed not
the of the of forbave consent thisjudge probate county

;indorsed saidthei’eon that was still in fullmortgage
;and had never thatforce, been it was notdischarged

the of themade to secure con-purchase money premises
it; and hadthat the defendant a writveyed by brought
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which still pend-of to foreclose said wasmortgage,entry
saidand that the further of suit; prosecutioning prayed

bill, athe of the thatbe pendencyenjoined duringmight
relief.and for furtherbehomestead might assigned,

alladmitted theanswer substantiallyThe defendant’s
thereof,in avoidancebill,in thefacts butcharged alleged,

described in thethe billnote,that the which mortgage
in asecure, had been renewal ofmade to givenwas pre-

due the defendant from thedebt mortgagorexisting
before the date of thethan twomore years mortgage,

Strachn,the Emmaone of Jane wasthat plaintiffs,and
inof the resident or thebill,at the timenot, filing upon

the homestead bitt wasof premises,occupation alleged
Dover,as in &c.a domesticworking

case submittedof the the wasagreement parties,By
answer.court,the the bill andthe decision of uponfor

for thePeavey, plaintiffs.G.George

for the defendant.Woodman,W.C.

in the suit atdecided,have lawJ.* We justFowler,

William Strachn,that thethese plaintiff,between parties,
to this bill to invalidatehis deed prosecuteis estopped by

42 H. 40;conferred Foss v. N.Strachn,the title thereby.
whether his minoris,and the only questionremaining

it,are entitled to maintain the facts setchildren upon
in the andbill answer.forth

can no doubt that the inThere be isproceeding equity
a mode of the of the minors to theproper enforcing right

are entitled havehomestead, if to one toassignedthey
thethem under all the circumstances of ease. v.Gunnison

38 62. of oneH. does the absence ofTwichel, N. Nor
the her from herselfthem from property prevent availing

if she has that can enforced.one now beof her right,
.H. 6­Atkinson, 36 43­v. N.Atkinson

* Doe, J., did not sit.
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The madeis,first whether thequestion mortgage, being
to secure the a therenewal of debt in existence before

of the homestead of homesteadact, anypassage right
exists it? We think it there not.clear doesagainst quite

4,the first section of the homestead act,By passed July
its so as1851, far from attachmentprovisions, exemption

or sale ex-concerned,or execution are wereuponlevy
limited to executions foundedpressly upon judgments

rendered on cause of action after firsttheany accruing
1852;of and is said as today January, nothingalthough

the when,time the theor debts which remainingagainst
of it beeffect,the act should take can notprovisions

that the of makedoubted intention the was tolegislature
the of the act andwhole tooperation prospective, provide
that the in case,of homestead shouldright exemption, any
exist as and con-debts incurred liabilitiesonly against

whatever,tracted after that date. can be no doubtThere
that if aFoss,the had recovereddefendant, judgment

a note secured the he haveupon by mortgage, might
shown that innote to have renewal of abeen pre-given

that the beendebt, so would haveexisting judgment
rendered for a cause of toaction priorexisting January
1, and1852, no haveof homestead would existedright

it. A to the one whichsimilar wouldagainst question,
have inarisen such a has severalease, been times adjudi-
cated in aunder law similar in itsPennsylvania, provisions
to our homestead inact, and been decideduniformly
accordance with this view.

The statute certainPennsylvania exempted property
from to executions issued inliability levy upon judg-

4,ments recovered for contracted after 1849.debts July
495,In Reed v. 24 Penn. it thewas heldDefebaugh, by

that astate,Court of that datedSupreme note, October
21, but for the1851, of sold and deliv-given price goods
ered a4,to was after1849, not debt contractedprior July
the effect,act took so that the towouldexemption apply
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it, onthe execution inissued the renderedjudgment upon
thethe thatandreasonablevery apparentclearly ground

debt was contracted the were sold. Althoughwhen goods
the indebtednesswas taken that theobjection original

courtwas in the was thenote, seal,which undermerged
aand ofoverruled held that the of ait, securitytaking

tonature did not so asdebt,thehigher destroy original
the note within the theof statute.bring operation

The same doctrine also Wea-was reaffirmed in Michael
that aEstate, Penn. 434,ver’s 25 where it was decided

1852,on a butnote, dated November 29,judgment
4,for one dated tosurrendered, Julythen priorgiven

a debt1849, was to be as rendered existinguponregarded
of4,to and so not Avithinthe1849,prior operationJuly

225;31 32160;the statute. See also 19 Penn.Barb.
276;Penn. 34 Penn. 256.

mort­If, the adultthen, the note secured plaintiff'sby
is to be a of action prioras cause accruinggage regarded

could have1,to no1852, homesteadJanuary exemption
ain inexisted relation to an execution issued judgment

estate of theand homestead realit,rendered theupon
tohave been levied satisfyadult uponplaintiff might

home­of thethe sixth sectionBut,such execution. by
forbidden to conveystead the husband and father isact,

ex­in Avhichthe homesteador alienate theonly property
or itselfexists the homesteadbeforeemption assignment,

v. 38 N. H. so thatafter Twichel,assignment 62),[Gunnison
realthe did not to the adultprohibition apply plaintiff’s

to homesteaddebt,estate as this because nomortgage
as thatexisted therein to debt. Consequently,exemption

theexecute mort­was at full tothe plaintiff liberty
to the landand his deed the titleunincumberedbygage,

passed.
therefore, of that the minorare, plaintiffsWe opinion

reason.maintain their bill for thiscan not
insufficient reason ourBut there is still another A\Thy,



1860.TEEM,DECEMBER 47

Chapman.Cheswell v.

childrenneither his minora orjudgment, debtor’s wife
tocan, his a homesteadlifetime, assignedhaveduring

inthem, deed,histhe covenants of propertyagainst
iniswhere The wifethe exists.homestead clearlyright

law- is entitled toidentified fatherhusband;with her the
children;the minorservices and to hisbound maintain

if a home­and the children are entitled towife or minor
andunderstead, are thus entitled as claimingthey only

his title tooffather,the husband and virtuebythrough
and father ishusbandthe demanded But thepremises.

in the homesteadto claim thinghis deedestopped anyby
is; in relation to estoppelsdoctrinepremises general.the

well the butthat bind notestablished, only party,they
thehis him. To denyand all claimwhoprivies, through

and thefather,to on groundhomestead the husbandright
minor children,of and it to his wife orestoppel, give

his make one decisionwouldlifetime,during practically
the settledother,neutralize the as well as violate long

thetherefore,doctrine ofare, opinion,of Weestoppels.
and neither hisfather,that life of husbandthe theduring

aentitled to homesteadwife or minor children are family
when, after hisevendeed,the covenants of hisagainst

entitled.death, be thusthey might dismissed,costs.withBill

Chapman.Cheswell v.

teams,clausum, carriages andguare and withtrespassIn an action for
men, agrass certaintreading destroying plaintiff’s uponthedown and
day, distinctmay separateevidence he of several andproperly admitted

entries, teohzricallyacts or a break-mighteach of which alone constitute
ing, of the sametrespass uponwhen these several acts or entries are
close, upon general purpose.inday,the same and of the samepursuance


