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childrenneither his minora orjudgment, debtor’s wife
tocan, his a homesteadlifetime, assignedhaveduring

inthem, deed,histhe covenants of propertyagainst
iniswhere The wifethe exists.homestead clearlyright

law- is entitled toidentified fatherhusband;with her the
children;the minorservices and to hisbound maintain

if a home­and the children are entitled towife or minor
andunderstead, are thus entitled as claimingthey only

his title tooffather,the husband and virtuebythrough
and father ishusbandthe demanded But thepremises.

in the homesteadto claim thinghis deedestopped anyby
is; in relation to estoppelsdoctrinepremises general.the

well the butthat bind notestablished, only party,they
thehis him. To denyand all claimwhoprivies, through

and thefather,to on groundhomestead the husbandright
minor children,of and it to his wife orestoppel, give

his make one decisionwouldlifetime,during practically
the settledother,neutralize the as well as violate long

thetherefore,doctrine ofare, opinion,of Weestoppels.
and neither hisfather,that life of husbandthe theduring

aentitled to homesteadwife or minor children are family
when, after hisevendeed,the covenants of hisagainst

entitled.death, be thusthey might dismissed,costs.withBill

Chapman.Cheswell v.

teams,clausum, carriages andguare and withtrespassIn an action for
men, agrass certaintreading destroying plaintiff’s uponthedown and
day, distinctmay separateevidence he of several andproperly admitted

entries, teohzricallyacts or a break-mighteach of which alone constitute
ing, of the sametrespass uponwhen these several acts or entries are
close, upon general purpose.inday,the same and of the samepursuance
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action,In such an when the waydefendant pleads right througha of said
close, justifiesand his acts under that right, maythe traverseplaintiff the
alleged right way,of and at the assignsame time for other tres-newly
passes committed extra mam.

general issues,One mayverdict he a findingsufficient upon several when
all necessarilythe issues must passedhe findingin to ofupon, order the
such verdict.

A verdict so uncertain clearlythat it can not he of twoascertained which
or more find,material juryissues the intended to is had.

In an clausum,action for trespass quare destroyingthe plaintiff’s grass,and
&c., the defendant pleaded righthad of hadright way,a under thatand
attempted acts,justifyto his righttheplaintiffand the had traversed

way,of and had newly assigned trespasses generalextra viam. A ver-
dict, &c.,that the guilty,defendant is is had.

This anwas action clausum,of tresspass quare by Mary
"W".Cheswell Y. commenced be-against Joseph Chapman,

afore of the in the declaredjustice whichpeace, plaintiff
that Durham,the on 24th of atdefendant, 1856,the July,

close, Durham,broke and entered inthe situatedplaintiff’s
andacres, described, brokecontaining twenty particularly

down and andremoved ten the fence,rods of plaintiff’s
awith teams and andmen,carriages, destroyedtrampled

large of her there and &e.quantity standinggrass growing,
The defendant a thethat of acrosspleaded right way

land was toplaintiff’s one Hannah Cheswellassigned
title he the thecommittee(whose by appointed byhas),
court to divide the estate of one Paulprobate Cheswell,

deceased, of which the and the Hannahsaid saidplaintiff,
and the said heirs-at-law,others were in these terms:

a“with to and and in andfrom,toprivilege pass repass,
around said in the same;”usual to thepremises, passways

the where, was,that at &c., there at the time of saidplace
a usual from the defendant’s said landpartition, passway

andover across the bothplaintiff’s land, contiguousbeing
of estate,said Paul in a conditionCheswell’s toparcels

and before and to timeused,be down that commonly
aused as for cattle andmen, horses,passway carriages,
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and manifestthen and andmarked,obviously impressed
and andsurface, over,discoverable the byupon along

at thedefendant,which and the;it leads runs saidthat
said time andwhen, &e., repassoccasion to passhaving

in saidland,to and hisfrom theacrossland, plaintiff’s
ob-fence,feet of whichtookpassway, away twenty-five
heasstructed down a littlehis and trod grass,passing,

in said usualthe doinglawfully might, passway,keeping
residueno asand to thenotunnecessary guiltydamage;

of the trespass.
In to thisanswer the filed nineteen repli-plea, plaintiff

of onecations, most which concluded to the country,
fact was everthe that fordenying any petition partition

filed in the com-court; another that anyprobate denying
mittee ever another thatwas theyappointed; denying
were sworn; and another that ever made report,duly they

fact set forth in the thusevery plea particularlybeing&c.—
and an issuedenied, tendered it. One of these repli-upon

cations denied the existence of of asany right way, alleged
in the and the andplea, nineteentheighteenth replications

and other than those at-newly assigned, trespassesalleged
to be the them forth astempted justified by plea, setting

been committed in and of saidother differenthaving parts
close, out of said in said mentioned,supposed way plea
which said above are andtrespasses othernewly assigned
different than those in said &c.mentioned,trespasses plea
The defendant all the issues tenderedrejoined, joining

and thehim, as to said several thesupposed bytrespasses,
said in her andplaintiff, nineteentheighteenth replica-
tions to his above he said he was notplea newly assigned,

which issues&c., wereguilty, thejoined by plaintiff.
The verdict returned the was in form,commonby jury
that the defendant is manner and as theform,inguilty

declared,hath &c.plaintiff
The evidence tended to the de-plaintiff’s thatprove

fendant inwas and in the onengaged mowing haygetting
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laud;his hisin haulthat the toafternoon, readybeing
to his he ahay barn, down of thepulled plaintiff’spart

fence, to his across plaintiff’sallow thepassedpassing,
land to it tohis and drewown, loaded one load of hay,

barn, load,his andand then areturned, loaded second
hauled evidencethat to his barn. It was that noobjected
was load,to the of theadmissible show secondhauling

declaration;there inone thetrespassbeing only alleged
admitted,but the evidence was tosubject exception.

The court instructed the to maintain the issuethatjury,
the of was for the defendantitupon right way, necessary

made,to at the time ofthat, theprove, beingpartition
there was, at the where he across the plain-place jiassed
tiff’s a im-land, a usual oris, track,passway path,—that

and marked the or discover-on otherwisepressed ground,
used thesurface,able on the by occupantscommonly

mustThat such extendthe farm. passway entirelyof
and it thatland,across the appearedthoughplaintiff’s

of thewas markedthere such 'a extending partpassway,
a cer-land,her if it thatacross beyondway yet appeared

line the defend-six or rods from the oftain point, eight
woods, whereside of a ofland,ant’s in the easterly piece

anintoa or the.woodscart-path passedpassway through
' marked orwas no sothere orfield, path passwayopen

on the surface of theor otherwise discoverableimpressed,
to fromit that in that pointand appeared goingground,

the most directdefendant’s each tookland,the person
he and thoseor such as to thatcourse, chose, point, going

wentland,in the to the defendant’sthe woodsfrom path
theforward, left,turned the or toward placeor to right

toto,wished to without any partic-they regardgo
and without anycourse direction, par-ular or following

ofthe defendant did not acquire any rightticular path,
the land,of that ofor -across partprivilege passingway,

in hismust fail claim.and
thethat inwas evidence to show yearsThere tending
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and in1849,inand 1848, April,1847 the partitionbefore
wasthe woods plowedthe season of land east of1849, the

sotowas go,across the allegedwhereentirely passway
recentlylandthat there there overwas no exceptpassing

testi-one witnesscultivation,andplowed thoughunder
landdefendant’sfied thethat the hauled fromwashay
andof 1848,across the in the seasonland of the plaintiff
leftathere to that waswas evidence prove striptending

toto teamsunplowed allow pass.
if thatThe court the that foundtheyinstructed jury

claimedthe land thewas acrossentirely passwayplowed
therethe be evidence thatit wouldby defendant, strong

markedat the no sowas, time of the partition, passway
discoverable, as toor otherwise as defendantthe alleged,

cross thehim a to plain-under thegive partition,right,
tiff’s land there.

The the thea for plaintiff,found verdictjury, having
defendant errorthat it foraside, supposedmoved be set

ofin said in arrestinstructions,and andruling judgment,
and the were transferred.questions

forChristie, the defendant.

forSmall, the plaintiff.

Sargent, J. think the incourt,We the ofruling
the evidence of the of the second loadadmitting drawing

of was correct. The can nothay, defendant complain
that, instead of two if theresuits, or ten had beensuits,
as loads drawn,of he has been withmany hay charged

suit;the whole in one,one the astreatedbeingbreaking
and theall all the andfor down of fencedamage tearing

down of at all different loadsthetreading beinggrass
included. We think the usual areis,course where there
several distinct entries of the close,same the sameupon

for the sameday, which each begeneral mightpurpose,
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asis,termed a and where the objecttechnically breaking,
in this butcase, to some of totry bringquestion right,

andsuit;one on one and entering,breakingcounting
alland at theall the sustaineddamageclaiming proving

several entries. aNo one ever knew trespassprobably
awith a infrom onecharged continuando, hour or period

someto other norhour or of the sameday period day;
does suits,the law favor the of a ofbringing multiplicity

small ones one wouldespecially amount,of wheretrifling
as well settle all the theof andquestions plaintiffright,
could as well recover his suit asall actual in onedamage
in two or ten. And the can notdefendant com-certainly

this,ofplain he have done sothough, perhaps, might
with some reason, had the the one hecourse,opposite
here beensuggests, pursued.

The instructions to the to,which werejury, objected
were in theso words of thenearly heretoforeopinion

indelivered this case N. H. and in the words of(38 14),
the that nowe see reason to them.pleadings, change

A arise, under all thequaeremight, whether,perhaps,
ofcircumstances the the to thecase, instructions jury,

factthat the of Paul Oheswell’s theacross allegedplowing
if so,should find the wasfact to bepassway, they strong

evidence of the notnon-existence of the shouldright,
rather have been a direction to the consider thattojury

in connectionfact with asothers, and it such "weightgive
thinkshould it deserved. Because there bethey might

circumstances under which a man the whole ofwho owns
andfield,a had no convenience to consultlarge person’s

own, ownbut his across hisplowmight directly path,
it less trouble to over thepassthinking plowed ground

a to it,short distance the of the field thanportion beyond
out his at ato throw and leaveplow furrow,every pass-

in the middle of his land.way plowed
been after the then the actHad it plowed partition,

considered a thebeen, denial,havemight perhaps, by
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the other tothus of the ofit,person right partyplowing
when therein this But before thepass partition,place.

line the acts of theruns,was fence the nowno where
under certainfield, not,in circum-owner, his own might

evidence of the non-stances, have been very strong
under suchand,existence a at this circum-of place,way

have been too favorablestances, the instructions tomay
the plaintiff.

in his raises theThe defendant, objectionargument,
thethat one ofthese asdenyingreplications, right way,

defendant,the and the others,pleaded by newly assign-
extra are atbad, least,viarn, or,ing trespasses improper.

This comes too late. No suchexception exceptions ap-
in the and it thatcase, thesepear issues, thusappears

raised, have all been and tried thejoined and aby jury,
verdict all withoutreturned, objection.

But even if the had madebeen itobjection seasonably,
could not have availed the defendant. Part of the fence

have been taken indown the and the de-may passway,
that; andfendant for somebe justifiedmay doing may

have taken down out of the and thatbeen would notway,
his and so of thebe covered trod-justification;by grass

be true. Inden down and the same suchdestroyed, may
cases, thewhere the ofdisputes allegedplaintiff right

the defendant hasand also affirms that committedway,
hehis shouldland,in other of traversepartstrespasses

and for thethe of extranewly trespassesright way, assign
661;2 sec. 2631;1 PL Greenl. Ev. Phill.viam. Ch. Ev.

199.C.(4 &H.)
the should be arrested,It is claimed that judgment upon

ais not sufficientthe that the verdict offindingground
in thedefect verdict,is no formal andthe issues. There

It is notnot be material. neces-if there thatwas, would
thefollow ofthat the verdict should precise languagesary

it, and soit must toissue,the but be expressedresponsive
decided thecertain that theas to render it jury question
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or onthem;to and uncertaintysubmittedquestions any
Jones, 11this is fatal. v. Pick. 47.point Coffin

defendantThat case debt on a and thebond,was
solvitdiem,solvit andnon est adpleaded factum, (3)(2)(1)
anddiem. each of these pleas,Issues were onpost joined
in-notthe isa that defendantthe returned verdictjury
J.,Wilde,in &c.form,to the manner anddebted plaintiff
itthinkcase,in delivered in the : “¥ethe opinion says

in the the werecase,'thatdoes not juryappear, present
as haveissues,to one of the for they mightagreed any

tohaveeach,been divided in as to and agreedopinion yet
instance,forthe verdict of thereturned. Some jury,

nothave the deed hadbeen of that theopinionmight
have ob-executed,been or that it been improperlymight

made; while othersbut that no had beentained, payment
the executionbe satisfied with the evidence ofmight

deed and If the wereof the also of the jurypayment.
either ofin onthus divided could notopinion, they agree

the defendantwould all thatissues,the yet they agree
not,indebted. can ascertainedtherefore,was not It be by

as tothe of the verdict that the wereterms jury agreed
isissues,the so that the verdictone of substantiallyany

;and uncertain the issues are not founddefective directly
nor implication.”necessaryby

are in andremarks true the case,These equally present
not in isif verdict was sufficient these itthat respects,

the in case so.difficult to see how one the can bepresent
us,that now occurs to this bePor verdictaught might

all the first if thereissues,well seventeenenough upon
others; for it thatno must thehad been be presumed plain-,

theseout all in order thattiff made theaffirmatively,
should founddefendant be But when theguilty. eight-

and nineteentheenth issues -were andraised itjoined,
makes it to tell which ;issue the verdict findsimpossible

it finds that the defendantwhether had no ofright way
and therefore, of inthere, was, all thetrespassesguilty
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that the defendant had ait findshe did,acts or whether
heclaims,he but that was of tres-of as guiltyright way,

under the new Theoutside this assignment.way,passes
eitherwell of these issuesverdict would be uponenough
itwere becamealone; but when both joined, impossible

to which itfinds, orissue the verdict applies.to tell which
eitherthe evercertain that jury agreed uponIt is not

have found that there was notheissue. Half jury may
where he claimeddefendant,to' theof belongingright way

and hethat was offailed,that hisit, guiltyjustification
half have found that theother; maywhile thethe •whole

and that so far the de-existed asof alleged,wayright
he committedbut thatfendant was justified, trespasses

the verdict is uncertain. Itentirelyextra so thatviam,
, issue.either It does notnot be conclusivewould upon

does it find that there isestablish the of nor noway,right
And wereIt settles tosuch judgmentright. nothing.

reversedrendered it be error.it,be uponupon might
canis a case the court work theIt not where verdict

the court are tointo or one where collectform, competent
the from the terms of the verdict,of jurythe meaning

it here to eventell,isbecause impossible by argument
intended find,which issue the to orinference, juryor

in fact either of them. Andagreed uponwhether they
verdict be a sufficient severalone finding uponmaythough

10 it havev. Mass. asRummery,issues 66) might(Porter
in the first seventeencase, issues,this uponbeen probably,

no new as the casestill,there been nowhad assignment,
is insufficientstands, the verdict not for the twoonly

referred but is uncertain as to either.to,issues entirely
in arrest ofthe motion mustcause,For this judgment

prevail.
is and doesinformal,For a verdict which notalthough

if aterms, sufficient,the issue in will offind be finding
it, if itin issue can concluded out of beyetthe matter be

it can ascertained whetherso uncertain that not be clearly
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the meant find theto issue or or issuejury not, what they
meant to find, and when the verdict, as in this couldease,
not be conclusive either v.it is bad.issue, Thompsonupon
Button, 14 316;84;Johns. 9v. Mass.Raymond,Hodges

ante;v. Davis, 518;Porter Rummery, Jewett v. H.6 N.
v.Stearns 4Barrett, 1 Mason 170; McKean,Brunswick v.
508;Greenl. v. Jones, 11 47;Pick. Pettes v. Bing­Coffin .10 N. H. 514; Allen v.ham, Aldrich, H. 63­27 N.

A new trial granted.

Prescott v. Hates.

duly appointed, qualifiedcommissioned justiceJ. was and as a of the
Strafford,countyfor the of inpeace and acted that for severalcapacity

Maine,Heyears. familythen removed his to but he had an officeand
Strafford,in countycontinued business in said of toand continued act

justice peace occasionallyas of the for said forcounty during the term
originally appointed,which he was and as one of those acts took the

acknowledgment of the deed under title—which the defendant claimed
that,Held, therein,persons havingas third an his actsbetween interest

into,inquirednot be he to anbeingcould shown be officer defacto.

a ofwas writ land inThis recover certaintoentry,
Rochester, in this Thethe issue.county. Plea, general

in the thefacts will of court.appear opinion

and theHall, Sanborn, for defendant.Wheeler

for theKastman,Wells plaintiff.£

Sargent, J. The introducedplaintiff evidence tending
that the title to theshow land in in him;to question was


