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Wood ». Folsom.

ings, which it becomes unnecessary now to decide, and
which, if further proceedings are had, will not necessarily
arise again.

Judgment for the defendant.

Woop ». Forsom.

‘When the original counts are for money paid and money had and received,*
" & new count for work and labor, as the defendant’s factor and agent,
will not be received by way of amendment, without the defendant’s
assent, it being wholly inconsistent with the original claim.

Asgumpsit, with two counts in the declaration, the first
for money paid, laid out and expended, the second for
money had and received.

At this term the plaintifis filed their specification, and
at the same time moved for leave to amend the declara-
tion, by adding a count ¢ for the work and labor, care and
diligence of the plaintiffs, by them before that time done,
performed and bestowed, as a factor or agent of and to
the said defendant, in and about the selling and disposing
of divers goods, wares and merchandise.of the said defend-
ant, and also in doing and transacting other the business
of said defendant for him, and at his request,” &c., which |
amendment was allowed by the court, the defendant ex-
cepting.

Sawyer and Wiggins, for the plaintiffs,

Woodman, for the defendant.
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Brrrows, J. The causes of action in this case are not
the same; there is nothing in the counts to show an
identity ; but, on the contrary, the want of identity is
shown. Nor does it appear, aliunde, that the counts for
money had and received and money paid, were designed
by the pleader to embrace the claim for work and labor;
and if it did so appear, we should not be inclined to hold,
upon the adjudged cases in New-Hampshire, that the
amendment could be made.

There are cases where there is nothing on the face of
the original count that indicates the cause of action which
is proposed to be introduced by the amendment, and still,
as it is not wholly inappropriate, in some aspects in which
the new claim may be viewed, the amendment will be
admitted, upon establishing the identity by proof, aside
from what appears on the face of the counts. But where
the new matter offered is wholly inconsistent, as in the
suit before us, the cases do not authorize the amendment.
Goddard v. Perkins, 9 N. H. 488 ; Melvin v. Smith, 12 N. H.
462; Thompson v. Phelan, 22 N. H. 839 ; Hall v. Dodge, 38
N. H. 852.

The amendment must, therefore, be rejected.

State 9. Ouis.

The provisions of the Revised Statutes (ch. 118, sec. 9), relating to persons
¢« found drunk in any street, alley or other public place,” were repealed
by the subsequent provision (Laws of 1855, ch. 1658, sec. 9) concerning
persons ¢ found in a state of intoxication in any highway, street, court-
house, town-house, or other public building or place,” and the latter
provision was repealed by the enactment (Laws of 1860, ch. 2871, sec. 1),
that ¢“no person shall be fined or imprisoned for drunkenness except
as a common drunkard.”




