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communicated,Upon questionthe building by sparksawhether fire towas
or coals from aparticular running upon railroadengines,locomotive

occasion,aupon specified coalssparks and even wereevidence that
emitted from other otherengines running upon uponthe road oc-same
casions, incompetent, be enginesunless it conceded that those otherisa

construction,of thewere same used in manner and in thethe same
repair.same state of
immaterial,Evidence is prejudice jurynot when it is thecalculated to

against partythe objecting to and isreception againstits it offer-whom
ed, although it relate to matters in themselves immaterial and irrelevant

questionto the in controversy.
An indictment,immaterial averment in an pleading,declaration or other

can rejectednot be allegationas surplusage, everyunless or averment
define,goeswhich it identify by description, mayto oror to limit also

; that, described,rejectedbe anyso if material averment is thus limited
it,or by fall,defined pleadingthe of im-proofwhole must thewithout

material averment.

Case. A theof declaration makes of the case.copy part
The defendants offered to that,evidence showtending

from the construction, and state of ofmanagement repair
the from which it claimed the fire wasengines, was com-
municated theto it wasbarn, thatplaintiff’s improbable
it inoriginated that way.

G-.~W. awas witness called the toPerry defendantsby
this and hetestified that was master mechanicpoint, upon
the road, and after that he made an examinationstating
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theof two that the nightran over the roadengines upon
theof and of wirefire, them and thedescribing bonnets

of,smokeover the stack each, wasgauze inquiredupon
allon as ofcross-examination, andto the state condition

the runthat were the road theengines company,upon by
at and en-about the time of thethe and stated thatfire,

and the bonnets to the -weregines smoke-pipes frequently
inexamined, anyso that if foundbethey repairedmight

runout andorder,of that there were noway engines
fire,this at or of the withoutroad, about the timeupon

bonnets, or with the of order.bonnets out
atthatThe evidence showthen introduced toplaintiff

thetime oftimes and and about theprior to,subsequent
had thrownsome this roadfire, the run overof engines

communicateout live in a thatway might easilysparks
becausefire. To evidence the defendants objected,this

eitherreferred to,the occasionsthat,it did not uponappear
ofused theof the run that were upon nightwereengines

the defendantsfire; it, except-the the court admittedbut
ofin thiswitness,One spokeupon point,ing. testifying

outone one of the threwengines sparksoccasion when
must aand coals as there have beenof fire, though large
stack; ithole in over the butthe smoke appearedbonnet

thethose usedthat this was not either of uponengine
taken toof fire. No wasobjectionthe particularnight

theto hole inthe witness in thethis statement of regard
courteffects Thebonnet, and the it.byproduced

thethat should whetherinstructed the inquirejury they
inthe of the fire wereused gooduponengines night
the evi-asdefect,with whole and withoutbonnetsrepair,

itwere; and if whetherso,tended to showdence they
than the com-more otherwise that fire waswas probable

defendants’municated to the barn from theplaintiff’s
engines.

thatif foundinstructed the thatThe court theyjury,
thefire from thethe was communicated uponengines
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consumed,wasroad, which barn, &c.,theby plaintiff’s
to whichaction;the indefendants be liable thiswould

last instructions the defendants excepted.

case,on the forDeclaration. “In'a of trespassplea
onheretofore, wit,that towhereas the said corporation

the third wasat said1858, pos-of Troy,day September,
sessed the said townof a railroad,certain throughpassing

usedof and of certain locomotive steam byTroy, engines
them the saidfor the of their cars overpurpose drawing
road; and thethereand whereas was thenthe plaintiff

railroad,owner of a saidcertain situated near thebarn,
and of of six hundredthe valueto ofvalue, wit,great

ofbarn,dollars, sheds,and three near said beingstanding
dollars;great to the value of six hundredvalue, wit, of

and of certain in saidstraw, barn,and fodderhay, grain
of five hundredvalue, wit,to of the value ofgreat
dollars; and of and incertain neat swinecattle, horses
said barn, of fivevalue, to ofof the valuewit,great
hundred dollars; and of certain cartsutensils,farming
and value,stored in said and tobarn, ofwagons great
wit, the value of two dollars;hundred and whereas the
said was then andcorporation there law sobound toby
use, and run said steam that nomanage engines damage
should be done to the or ofotherbuildings property any

situated near the lineperson road;of their said theyet
heretofore,said corporation to wit, on the said third day

of to at saidSeptember, wit, did soTroy, use,negligently
and run their said that reason ofmanage suchengines, by

the said barn and shedsnegligence plaintiff’s were, by
means of fire from one of said set on andfire,engines,

said andthe barn thesheds, with alltogether prop-said
then and there in the con-same, wereerty being entirely

sumed and fire, to the of the saiddestroyed by damage
as he the sum of five thousand dollars.”plaintiff says,
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Wheeler for the defendants.Faulkner,

F. L. for theCushing, plaintiff.

condi-J. theFowler, The evidence as to werewhat
tion and in use uponof other thosethanrepair engines,
the fromandfire,defendants’ on the theroad ofnight

if have beenwhich, from fire mustthe necessarilyany,
incompe-communicated wasto the buildings,plaintiff’s

coalstent and mightThat or eveninadmissible. sparks
em-have otherbeen other times from enginesemitted at
thattothe had noployed road, proveupon tendencylegal

emit-occasion,the thatengines particularemployed upon
ted evidenceeither To have rendered theor coals.sparks

same en-it have been confined to thecompetent, should
same statein the same manner and in theoperatedgines,

of or to to have been ofother concededrepair, engines,
the same in the sameto have been usedconstruction,

was■mannerand in state of which notthe same repair;
fact wasthe with as to which intro-the testimonyengines

duced Hooksett v. Con-the defendants’ objection.against
Railroad,cord 1860.Merrimack, term,July

had theNor cross-examination of G-."W. render­Perry
ed the to That cross-­testimony objected competent.

itexamination was immaterial far as didmatters, soupon
not relate to the from which the fire wasengines alleged

haveto been communicated to the plaintiff’s buildings,
himself, heintroduced the and was notwas by plaintiff

to it. N.Dearborn,at contradict v. 19 H.liberty Seavey
Hersom v. 23 N. 498.1; Henderson,35­ H.

be under the instructionsthat,It ofmight suggested,
court, to,the the though incompetent,objectedtestimony
also andimmaterial,was therefore its admissionimproper

no verdict;furnishes for aside the but weground setting
minds ofit was well calculated to the thethink prejudice

28 N.the defendants. v. H.Winkley Foye,jury against
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518; 460;S. 33 v. H.171; Brown,C. H. Cook 34 N.N.
Center v. 38 N. H. 318.Center,

"Whether the in to the maintenanceinstructions, regard
of the correct,action werewithout ofproof negligence,
it is de-not It beennow to determine.necessary having
cided in H.Hooksett v. 38 N. thatRailroad, 242,Concord
in the case of a fire thefrom the of cor-enginesresulting

a railroadpoi’ation, is liable for withoutdamages regard
to the of the to be decidedquestion pointnegligence, only
would seem to be, whether the immaterial ofallegation

is of the material andnegligence so descriptive legally
essential averment that the fire was communicated to the

fromplaintiff’s the defendants’ itthatbuildings engines,
can not be As a norejected. rule, whichgeneral allegation
is theof ofdescriptive that which is essen-identity legally
tial to the claim or can ever be ifand,charge, rejected;
an immaterial limit and confiñe that which isallegation

thematerial, latter can tonever availablebe any greater
extent; for such an 3averment is always descriptive.
Stark. Ev. 1539-1550. 212. InState 15 N. H.v. Copp,
other words, the substance of the rule unlessis, that, you

notmay only the immaterial butreject everyallegation,
or averment itallegation which to identify descrip-goes by

tion or to limit or candefine, an immaterial averment not
be as so materialrejected that, if aver-surplusage; any
ment is described,thus limited indictment,or thedefined,
declaration or other must fall without ofproofpleading,
the immaterial averment.

case,In the the of the defendants so topresent duty
run their as not to burn theengines ofproperty persons

near the line ofsituated their isroad, alleged generally,
thebut of the seems to thatbe,gravamen complaint they

so run them that the bynegligently plaintiff’s buildings,
reason of such means of firewere, fromnegligence, by

on thinkone of said set fire and consumed. "Weengines,
it this ofdoubted,well be whethermay allegation, negli-
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materialof tbe of tbeis not so identitydescriptivegence
define tbeit does not so limit andaverment —whether

of fire from the defend-the communication ofallegation
to that,ants’ althoughengines plaintiff’s buildings;Jthe

it into have been must bemade,unnecessary proved
order to sustain the declaration. as thisBut, question

a carefulbe avoided new iftrial,may entirely upon upon
examination it shall be deemed outadvisable, by striking

of it is un-the wherever it occurs,allegation negligence
to the farther.necessary pursue subject

For the admission of the verdictevidence,incompetent
setmust aside and a trialbe new granted.

set aside.Verdict

Rogers v. Bowen.

1844,28, is beof December toof the section of the actfirstlanguageThe
forpayfor taxes raised toassessments madeincludingasconstrued

already as as thosecompleted,of wellrepairsand school-houseserections
building repairingfor andtaxes raisedrequired to be made forin terms

such houses.
section, uponimperativeis not the selectmenof that itBy the provisions

taxes, evenoffor the assessment school-housemake a invoiceto new
district, occur-of within thechanges ownership propertyin thewhen

invoice, day April,ofof the annual on the firstring takingthebetween
assessment, knowledge.toof such shall have come theirmakingand the

tax, toassessing ajustification for school-house selectmen are boundaAs
validity proceedingsand thelegality meetingthe of the of theshow of

raised,district at it was to of thebyschool which voted be the records
or,distinct; lost, byif the records be theirsecondary evidence of

contents.

to the toTrespass, recover value of a wagon, alleged
been the ofhave the and to have beenproperty plaintiff,


