
GRAFTON,

A.TERM,DECEMBER D. 1860.

Eldredge.Rich v.

A deceased,witness testified that on the hooks of ofchargehe made a the
'$110, direction,cash presencein his his from a memorandumhyand

bymade the deceased. evidence theincompetent,It was held the was
book not ofbeing evidence of a cash that amount.payment

The letters of a offered are notperson competentas a evidence ofwitness
interest to his testimony.exclude

admitted,If such testify, subjectletters is permittedare and the towitness
interest,to the notjurydecision of the as to the be sethis verdict will

account, him,aside on being competentthat the letters to contradict or
admissible inpartyas the statements of a interest.

that,An juryinstruction to the if the testatorproper,was held to be ex-
books,hibited to the his to him aplaintiff presentedand detailed state-

them, lumber,ment showingof the dealers in aaccount between as
balance against plaintiff, they bythe and examined himwere without
objection, half,objection, akept, yearand the account a andwithout

due,any for the asserted to be iswithout claim balance it evidencenow
of assent to the correctness of the account.

Appeal declar-from commissioners of Theinsolvency.
ation anfiled was account forupon annexed, sold,lumber

to $849.59.amounting
The auditor,action was referred to an who disallowed

claim.the The elected a trialplaintiff’s byplaintiff jury,
and filed the affidavit.necessary

On the thetrial, his son,calledplaintiff Rich,George
aas witness to the saleprove and of the lumber.delivery

The defendant to hisobjected on thecompetency, ground
VOL. xlii. 11



GRAFTON.154

Rich v. Eldredge.

that he was in ininterested the lumberjointly question,
and so a in otherinterest in the suit.party Among

the and ofevidence, some letters of witness the plaintiff
to the the wastestator in lumberintroduced,were which

Theof both as to themspoken by jointly.belonging
the receivedthe but courtevidence,toplaintiff objected

doubts, de-andit, and the questionentertaining finding
of the witnessfact,on intricate matterspended permitted

as ato and the of his interestsubmitted questiontestify,
to theparty jury.

and toEich,For the of Georgepurpose contradicting
readtoshow his defendant wasinterest, the permitted

thetestator,letters from theEich to againstGeorge plain-
called and examinedtiff’s F. H. wasobjection. Keyes

the as witness, defendant, againsta and theby plaintiff
in evidencetothe wasobjection, permitted putplaintiff’s

writ-letters,twohisto contradict and testimony,explain
him to the testator.ten by

toThe of the testator wereaccount books permitted
thatof wasto one whichinstructions,the withjurygo
thetonot evidence of thewerethey money charged
onethem. the items wasplaintiff upon charged,Among

“ cash toward commis-under date of 1850. To14,Sept.
who was in thelumber, Buttman,sion .T. employ-$110.”

the of the transactionsment of the testator periodduring
books,and in hisbetween the assistedparties, keeping

the and todefendant,was called testifyby permitted
hethat made thisthe objection, entryplaintiff’sagainst

of testator the resi-the return the from plaintiff’supon
1850,the 15th of the testatordence, about September,

and him to fromhim, write,whatby instructingstanding
he home with him on thata memorandum oc-brought

casion.
a conflict of as to occurredThere was whattestimony

the inwhen,the and at timetestator,between plaintiff
1856, the and his to settleMarch, son,plaintiff calling
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with thehim, testator to him anpresented account stated,
a balance of indebtednessshowing from the andplaintiff

his son to the testator; the evidence of the defendant
to show that thetending the booksplaintiff^ although

were exhibited to him, and he examined the account fully,
made no objection either thewhatever, to details or to the
result, while that of the tended to showplaintiff that,

he madethough no other he told the testatorobjection,
he did not understand the account.

The evidence of the defendant tended to thatshow
after the books were exhibited to the and he hadplaintiff,
examined account,the no hewhatever,objectionmaking
took the account and carried it home with andhim, never
afterward called on the testator for hepayment, though
lived and carried on business at the same until hisplace
death, 6,October 1857; while the evidenceplaintiff’s
tended to show that on the same thesubsequently, day
testator hispresented account to the aplaintiff, showing
balance in his hefavor, admitted to the that heplaintiff
owed him, and to him as soon as hepromised pay got
some money.

As to the effect of the evidence on this the courtpoint,
instructed the that if allfound, from the evi-jury they
dence March,before that inthem, 1856, the testator
exhibited to the his and to himbooks,plaintiff presented
a detailed statement of the accounts them,between show-

a balance the and that this statementing against plaintiff,
was received and hisexamined the withoutby plaintiff,

either to the contained indetails or to the resultobjecting
and ifit; found that that time until the deathfromthey

of the a and a half thetestator, afterward,year plaintiff
it inretainingmade no to the account,objection though

and did that it was incorrect,his notpossession, complain
suchforand made no call the testator any payment,upon

consideredcircumstances evidence to be bywere strong
thefind thatfromthem, plaintiffwhich they might
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intended,andassented, to assent to the ofcorrectness the
account. To these theinstructions plaintiff excepted.

The court the that if fromfound,instructed jury they
all the evidence the that thepoint, plaintiffbearing upon
and inRich were interested as owners theGeorge jointly
lumber sued for, it testator,when was sold to the whether
as equal otherwise,owners or so that the testator became
indebted to them thefor then wasjointly price, George

as a inincompetent witness,a as andinterest,party they
should case;his out of the otherwiselay testimony they
should and it. theseconsider To instructions theweigh
plaintiff' excepted.

In his to the the counsel in-argument jury, plaintiff’s
sisted that the of the auditor was no more to bereport

than aregarded verdict which had been set aside. Upon
this thepoint court instructed the that the reportjury

theof auditor was evidence for their considera-competent
made adefendant, priméthat in of the ittion; favorbeing

orand must unlesshim, stand,for impeachedcasefade
in effectevidence;the that theyby plaintiff’soverthrown

determine, them,all the beforeevidenceupontowere
a con-not the auditor had arrived at correctorwhether

theTo these instructions excepted.plaintiffclusion.
a trial.moved for newThe plaintiff

for theBay, plaintiff.Benton f

I). defendant.for theBlaisdell,

TheC. J. of the court to refer theBell, authority
a offered as aof the interest of witness topersonquestion

in a is sustained thethe doubtful decision ofcase,jury by
M. R. 24 H.B., R., ;court in Dearborn v. N. 179­the C. &

33 H.Bartlett v. N. 151. The seems to haveHoit, ruling
in favor of the and he has little tobeen reasonplaintiff,

it.ofcomplain
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The of a witness,declarations called as a madeperson
out of court, are not evidence of his ininterest the cause,
so as to affect his aas witness. arecompetency They
statements made without andoath, are to all theopen

evidence.objections Martin v.against hearsay Farnham,
24 N. H. 191. And it is not material whether such state-
ments are verbal or are in inor, as thismerely writing,
case, Theletters. letters of Rich were not com-George

evidence of his an inpetent interest thehaving cause, so
as to exclude his testimony.

But Rich was excluded.George not His testimony
was received the doubts entertainedupon the courtby

the own letters and the otherupon plaintiff’s evidence,
to the decision theof some ofsubject jury. Though

these letters were admitted thebefore of his ad­question
as a witness was referred to the theirmissibility jury, yet

admission would be no for aside the ver­ground setting
dict, if it afterward that wereappeared they properly

Ifadmissible. the then, found that he wasjury, not
andinterested, so was a witness, thesethencompetent

were tolettei's contradict hiscompetent testimony upon
stand. v. 36Pike, H.the Gerrish N. 510. It does not

from recital of suchthatanyappear, anythe'testimony,
exist;was found tocontradiction but it be fairlymay

hisinferred that lettex’sdid contradict as ahis statements
since it is saidwitness, were offered and admittedthey

that If theon came to the conclusion thatgrouxxd. jury
Rich was interested as a and soGeoi’ge party, incompe­

to the admissible,tent letters were because thetestify,
of a in interest,admissions not a topax’ty though party

are admissible as if he weresuit,the suchequally pax’ty.
171;see. v.Carleton 29N. H.203, Patterson,1 Greenl. Ev.

586.
of admissible to contradict hisThe letters wereKeyes

for thatand were admitted distinctlytheytestimoxxy,
purpose.
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He tes-The evidence of Buttman was not admissible.
on thehe atifies that made the plaintiffcharge against

notof-the his direction. He doesdeceased, pre-books by
washad that thetend that he chargeany knowledge
wasThisthe of the deceased.statementproper, except

mademere a in a statementofrepetitionhearsay, writing
asthe mustwhich stand on the samedeceased,by ground

otherany hearsay.
the de-the books of account ofFor some purposes

admissi-verified his wereexecutor,ceased, properly by
theIf were on groundin evidence. they impeachedble

deceased,in was not made thethat the charge question by
hisclerk,a and that the clerk should bebut produced,by

and if he had noreceived,evidence be personalmight
wastheof the whichtransaction upon chargeknowledge

made in thethat the was pres-his evidencemade, entry
ad-the deceased beand the direction ofence mightby

madethat the byto showmissible, thoughcharge,
Itthe act of the deceased.was mayreallypen,another’s

thecase as that this wasstated,from theinferredbe fairly
deceased,the of thethe case. But bookofview taken

not be evi-wouldbe in his own hand-writing,if shown to
ruleda as wasthis,of such sum asdence theof payment

cashnor indeed ofcourt, exceedingthe any paymentby
11 H.Bassett v. N. 267.Spofford,$6.66.

an account isa that whererule,It is said to be general
Ifexamine it.it tohe who receives is boundrendered,

account,a statedcorrect,it itadmits to be becomeshe
aninstead ofIf, expresson bothand is parties.binding

itcorrectness, keepsits the receivingadmission of party
awithin reason-and makes nothe same him, objectionby

anbe construed into acquies-his silence willtime,able
as if itit,and he will bound byin its becence justness,

2 Ch. 1.Edw.Belden,v.were a stated account. Phillips
ren-to an accounttothe omission of a objectBut party

correctness, whichitsa ofraisesdered, only presumption
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be rebuttedmay ofby proof circumstances toany tending
a inference. Lockwood 4contrary Thorne,v. Smith (18
N. 285.Y.)

In 1 in make ansee. it is order to526, said,Eq.,Story’s
account it is not that it should bestated, necessary signed

the It is sufficient that it has been examinedby parties.
and both And the needaccepted by parties. acceptance
not be but be from circumstances.express, may implied

at home,Between merchants an account which has been
and madeno theretopresented after theobjection lapse

of several is treated underposts, circumstancesordinary
as a stated account.acquiescence mer­being by Between
chants in different if ancountries, account has been trans­
mitted from one to the andother, no is madeobjection
after several of haveopportunities occurred, it is'writing
treated as an in theacquiescence correctness of the

andtransmitted,account therefore it is deemed a stated
account. The rule is that an account rendered shall be
deemed stated from the presumed orapprobation acquies­
cence of the unless anparties, is madeobjection thereto

awithin reasonable time. That timereasonable is to be
of in cases theordinary habits ofjudged by business at-­

home and abroad. The authorities cited to these points
are numerous. Lockwoodv. 1very Thorne, Kern. 170.

The rule as thus stated does not in the cases ofapply
who are not merchants. But somepersons presumption

of assent to the correctness of an account rendered, from
the silence and of theacquiescence without mak-party,

after a reasonableing any objection hasopportunity
for its andelapsed examination, reasonable time for ob-
arises with more or less force in thejecting, case of all

who can bepersons as men of business,properly regarded
the nature of their andbusinessconsidering education,

their local and othersituation,- suchcircumstances, pre-
sumptions with most in cities,force andapplying being

in the Here theslightly regarded werecountry. parties
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ex-case,as it from the somewhatwouldengaged, appear
to havein and seemthe ofbusinesstensively lumbering,

of thebeen and we think the instructionstrading men,
court on the were reasonable andsubject proper.

The of thethe and effectas toexception competency
auditor’s statute isis without Thereport foundation.

“decisive. 5. If eitherquite Stat.,Rev. ch. sec.189,
is be trieddissatisfied with the the caseparty report, may

the and such shall in evidence toby bejury, report given
the offeredto bejury, subject evidenceimpeached byby
either party.”

On the as toexception Buttman’s testimony,
set aside.Verdict

v.Brown Glines.

her,A and herpurchased bymarried woman a of land hus-mortgagemade
deed,a partiesband was not her all her deed aloneparty supposingto
broughtto be valid. The his bill inmortgagee equity askingwithout

error,for a pay mortgagecorrection of and before a thethe refusal to
any validitydebt or of thesuggested by mortgagordoubt the of the

deed, and it wasmortgage. joinedThe and in a heldhusband wife new
the plaintiff equitablethat had no claim for costs.

equity.In material toThe far as are thesofacts, they
decision, in the of the court.appear opinion

J. for theClark, plaintiff.

Benton Ray, for the defendants.£

it appearsC. J. the of the billBell, By allegations
a farmthat the E. inRichardplaintiff, Brown, conveyed


