
GRAFTON.242

Kimball v. Jackman.

definedreasonable care and have an exactlydiligence,”
in in de-and usedlaw, should bemeaning perhaps they

clai’ations of this kind.
Demurrer overruled.

v.Kimball Jackman.

Mm.fromplaintiffThe for a debt due Apledged securityA a asto colt
B,A, toof coltassent, themade a conditional saleplaintiff’swith the

of thethe balancepaythe until shouldcolt to remain BpropertyA’s
0, orknowledge plaintiffof theprice. B sold to thethe colt without

A, defendant, hishim and receivedalso soldand sold him theC to who
;pay of this suitbringingtherefor before the

Held, conditional, any sub-no vest inthat as the B was title couldsale to
A insequent paid;from thatpurchaser priceuntil the full due B was

and hisonly plaintiff’s agent assignee,ormaking the sale as theacted
benefit; plaintiff,that thethe andplaintiff’scontract would enure to

demand, assumpsit againstan action of theafter maintaindue could
upondefendant due from B the sale.to the balancerecover

M.H. KimballAssumpsit, JosephJames againstby
andreceived,had and interestforJackman, $13, money

thereon. dated 1859. the9, Plea,Writ gen-September
eral issue.

1853,On in the summer oftrial,the it thatappeared
French,the one H.indebted to Johnplaintiff, being

for his indebtedness toin his ashands,placed security
a in French’shim, colt. While the colt was pos-young

conversationsession, as the had someplaintiffsecurity,
French heldO. understood howwith Samuel whoYoung,

the it the tocolt, about and pricepurchasing paying
indid theFrench, but not trade. Subsequently,they

theand offall of with the assent1853, French, authority
toand sold the colt forin his presence, Youngplaintiff,

until was in$25, the colt to remain French’s the paid$25
its and thenfull. French towardpaid price,$12Young
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sold it to one who sold it to the defendant.Tewksbury,
As soon as French learned that the defendant had pur-
chased the tothe he notified him that coltcolt, belonged

it,and that measures recoverhimself, he should take to
unless the him Frenchhis indebtedness.plaintiff paid

$12,theapplied him toward satisfactionpaid by Young,
of the thisindebtedness to him. French leftplaintiff*’s

ofpart 1854,the in the fall andof before doingcountry
so left his account foran attorneywithagainst Young
collection, same,a memorandum underneath themaking
on his that he this fall ofsold colt to in theledger, Young
1853, the same to remain his until for. In Septem-paid
ber, the1857, his toindebtednessplaintiff discharged
French, to secure which the beencolt had originally
placed in French’s hands.

In the summer 1859,of the defendant sold the colt to
one Smith, for and$125, soon thereafter the de-plaintiff
manded of him the sum theof and$13, interest, being
balance of the whichfor French sold the colt toprice

did and thewhich not defendantYoung, Young pay,
to this suit was to recover it.declining pay, brought

The court of that this evidence thebeing opinion upon
could not maintainplaintiff action,his directed a verdict

for the anddefendant, the plaintiff excepted.

A. Carpenter,P. for the plaintiff.

II. Hibbard, and for the defendant.Lang,

Nesmith, J. The infacts this case show that the plain-
in H.tiff', 1853, was indebted to French,John and to

secure him, into his as a aput possession, youngpledge,
colt. Afterward one to theYoung proposed purchase

and at acolt, in the fall sametime, of thesubsequent
the and French sold colt toyear, the forplaintiff Young

—the of $25, of the sum thepnce Young $12advancing
colt to remain until the was full.French’s inprice paid
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The sum byof credited to the plaintiffwas duly$12
the colt.French, due onbalance thenthe$13leaving

seemsthe therehere,interestedaction of theBy parties
to tohave aa as securitybeen first created pledgelegal

theFrench, specialthe of the colt in question,by delivery
his debtin untilthe animal to in Frenchvestproperty

inwas remain the plain-and topaid, the propertygeneral
tothe effectedtiff, a conditional sale wasNextpledgor.

him, andthe a title toYoung, parties qualifiedconveying
theFrench, contract, becomingof the newvirtueby

inowner until was full.the paidprice
inter-ofThe case that actual changedoes not show any

French.est then andas theoccurred, between plaintiff
didnorthem,No new betweenconsideration passed

ofFrench relationhim. Thehis claimgive up against
actu-nothaddebtor and creditor or andpledgor pledgee

called theFrench to beally changed; generalbut was
colt,owner on theuntil balance duetheYoung paid

coursewhich was then and would of$13, the plaintiff
realize the to Frenchbenefit of the from Youngpayment
of the so French’swhich much ofbalance, would discharge
claim him.against

colt his own prop-next to sell the asundertookYoung
the sameand inand to full title' topass Tewksbury,erty,

couldmanner What titlethe defendant.toTewksbury
himself? no title than heYoung pass Evidently greater

had.
It is a the lawfamiliar of thatprincipleelementary

mere chattels,of without some otherpossession personal
the owner toevidence of or of fromauthorityproperly,
a better titleenable transfersell, will not the topossessor

323.4 Den. TheHill,than he has himself. v.Coville
amade in modeowner of is a sale,not bound byproperty

authorized,has and not fordifferent from that which he
has been resoldbenefit,his even the propertythough

Hill, 32. Parsons v. Webb,the vendee. on Salesby
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8 the seller,Greenl. 38. law toThe claimingprotects
enforce the a ofunder circumstances.condition, variety
A it ina mare of and was thepurchased B, note,agreed
which A that Bfor the shouldgave money,purchase

the mare the wasof until note Akeep possession paid.
sold the mare thebefore note was that titlenopaid; held,—

into the as hadpassed vendee, A,none vested and the
vendee after in toliable, demand,was trover B. Buck­
master v. 203­ v. 4; Bottom,22 Vt. West Vt.Smith, 203;

;12 298­ Marston v. Baldwin,Porter v. N. H. 17Pettengill,
66.606;Mass. v. 33 H. If aHaven N.Emery, person

undertake to the for a debtpledge property pawned,
his transfer thereofto make a toown, or his ownbeyond

itowner,as if he the is increditor, clear,were absolute
asuch a that he would of breach ofcase, trust,be guilty

and the would no title that heldbeyondpurchaser acquire
324.the sec.Bail.,by Story’spawnee.

his theUnder with andplaintiffagreement French,
tohad no title in the colt to transfer un-another,Young

$13,til he first for which it stood norpaid pledged; could
aa under derive or makepurchaser better titleYoung

in Thethan had himself. case finds thatYoung the
defendant has intoconverted the colt and that amoney,

thisdemand was made him before action wasupon
and that French has been indemnifiedbrought, fully

thethe to extent his claimof theby plaintiff, upon horse.
isThere then both the and claim to the-legalequitable

united in the which he has a to recover$13 plaintiff, right
thereon since thedefendant,of the with interest time of

the to The form of theconditional sale action isYoung.
he can not wellto the anddefendant,favorable complain

of to He hasthe amount of him convertedpay.required
of whichthe into amoney, portionproperty rightfully

to the plaintiff.belongs
verdict be and aaside,The must set

trialNew granted.


