
DECEMBER TERM, 1860. 265

State v. Eastman.

justiceA of the peace throughout the maystate take a recognizance in
lives,the county in which he personof a charged with a crime in another

county, to appear havingat the cognizancecourt of the offense in the
latter county, upon voluntaryhis application.

valid,Such recognizance he thoughwill its condition he to appear at such
court, described as held a dayat then past, and innow session.

Scire facias on a recognizance Eastmanagainst Cyrus
and another. The of the ofjail Cooscounty beenhaving
burned, an order was made twoby Justices of the
Supreme Court, to theagreeably statute, that prisoners,
then or afterward ordered to be withinimprisoned that

should be removedcounty, to and confined in the atjail
inHaverhill, county.Grafton

In 1859, William A. wasAugust, Dunsyre ordered, by
a ofjustice the of Coos, to withpeace two suffi-recognize,
cient in thesureties, $500,sum of to at theappear Supreme
Court, at its next term for that on thecounty, fourth

of October to answer to the.Tuesday offollowing, charge
and as atrue falsefeloniously andknowingly passing

counterfeited and of suchnote, for want sureties he was
committed theto in Haverhill.jail

At the anOctober term of the court order of court was
made, the sheriff of the of Coos torequiring county bring

before the court. In of this heDunsyre order,pursuance
was taken from the and hiscarried, on tojail, theway

inLittleton,to Grafton Atcourt, thatcounty. place,
his was carried theDunsyre, upon application, by sheriff,,

October,on the of which was27th after theThursday
aOctober,of before offourth theTuesday justice peace

and the instate, thatquoi’um ;townthroughout residing
and and the two defendants as his sureties, thereDunsyre,

into a before saidentered condi-recognizance justice,
at thefor his Judicial Court,tioned appearance Supreme

18VOL. xlii.



COOS.266

v.State Eastman.

&c.,held the ofLancaster,to be at on fourth Tuesday
in session,”and “now and answerOctober thereinstant,

ofand the orderrecited,to the before abidecomplaint
sheriffcourt; and was then suffered thebythe Dunsyre

court,He theat did not atto appear thoughgo large.
his forfeited.and was declaredcalled,duly recognizance

caseis this and theThe action founded on recognizance,
ofto the court an statementwas submitted upon agreed

facts.

& for the defendants.Woods Binghams,
outbecause taken offirst,void,The wasrecognizance

andthe committed recog-where offense wasthe county
after theit was takenordered; becausesecond,nizance

and whenit was foundedon which had expired,order
had no jurisdiction.the magistrate

the afact that was taken justice1. The byrecognizance
asnot its effect. It standsthe state does varythroughout

Sucha for Grafton county. justicestaken justiceif by
in each asto the same countylimited powersare general

25 H. 482.Bride,v. N.for the Youngcounty.a justice
Stat., 17,ch. secs.287,powershave specialThey (Comp.

like this.not ado authorize recognizancebut they18),
is,then,184. The28 N. H. question,Fowler,v.State

acan towas,as magis­a Dunsyre giveprisoner,whether
is ahewhich transportedthe county throughoftrate

at court. In ourfor his appearancevalid recognizance
local,is Crimes are anda void.suchview, recognizance

them must bein reference toall punishingproceedings
303, 304,Com.committed. 4 Bl.the wherein countyhad
26;ch. 16­ N. H.Laws, Moore,State v.Conf.305; Story’s

isinof justices recognizancesThe authority taking448.
and and limits must beits extentstatute, soughtbygiven

them,taken not author­All bystatutes. recognizancesin
184;28 Com­Fowler,are void. v. N. H.law, Stateized by

337; Otis,11 Mass. Commonwealth v.v.monwealth Loveridge,
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16 198;Mass. Pick. 86;Commonwealthv. 13Canada, San­
born 22 H. H.Fellows, 473; Edwards,v. v. 26GuernseyN. N.
224; 8 Me. There noState v. 174. is statute fromBerry,
which such an can be deduced.authority

2. The time had within which the order of theelapsed
a was to bemagistrate, requiring performed,recognizance,

and which could make such order,within he or was bound
to return his theto court. ch.Stat.,Comp.proceedings

4;sec. Ex 14 Mass.237, Neal, 205. Thisparte recogni-
zance based the order of the waswas on andmagistrate,
taken after the of was Theday appearance specified past.
order not with within the thebeen complied time,having
order and the anwere at end.jurisdiction Thejustice’s

was not held under the orderprisoner after thejustice’s
court was in He thensession. towas the ordersubject
of the court And as validno can beonly. recognizance
taken, under the of aorderexcept authorizedmagistrate
to make it, the abefore was invalid.recognizance justice
The was not in to therecognizance conformity justice’s
order; that an at a future butrequired* appearance day,
the condition an forthwith.required appearance

v.for the cited StateWhidden,Solicitor, state, 28Fowler,
184;H.N. ch. secs.Stat., 222, 17,18; Youngv. Bride,Rev.

25 H. 482.N.

thisC. J. It is to that itBell, objected recognizance
ait was taken beforebecause, first, justiceis whovoid,

itsecond,had no tojurisdiction; required Dunsyre
at the at acourt day already past.appear

1. first is the most material It isquestion.The con-
the of of the intended that crim-authority peacejustices

inal and inmatters, isparticularly taking recognizances,
and its and limitsextent areby statute, to begiven

in the statutes. not so authorizedsought Recognizances
are void.
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authorized, law areIt is true notrecognizances bythat
atovoid. And as their originof the owejustices peace

Edward,statute in the the third probablyofpassed reign
indi-oras as it must be true that1860, directlyearly

statutes.fromthese officers derive theirrectly authority
which veryFive hundred have since duringyears elapsed,

of affectingnumerous acts Parliament have been passed,
of thesemore the and dutiesor less directly authority
oblivion,intomost of which haveofficers, partially passed

left thebut have doubtless their on lawimpress relating
these that thou-officers.to During long period, many

inhave been thesands of these officers constantly acting
theof duties directly upon personalbearingdischarge

and thethe Custom andof subject. usage,liberty
time,all thatcourts, have,decisions of the duringhigher

this assubject,the onand form to lawbeen shapegiving
thein lawstatutes,and thoughall others,on originating

inin but thealone,not those statutesto beis now sought
on such subjects.and works ofof authoritybooks reports
made itsof the first appear-of peaceThe office justice

hundreda little less than twoinance New-Hampshire
of thethe establishmentsoon after provincialago,years

in 1682. the earliest ap-probably Amonggovernment,
aunder new were fewthe justicesgovernmentpointments

Cranfield’s commissionGovernorthe gaveof peace.
to of thejusticesterms thein power appointhim express
in con-November, 1682,and the statutes passedpeace,

in civilof the peace jurisdictionferred justicesupon
exceed shil-the debt or did notwherecases, damage forty

statute their criminalBut no generalaffectinglings.
thewas passed during provincial government.jurisdiction

16. The criminal was1771,Laws, jurisdictionProv.See
a of lawexercised as the common juris-partconstantly

the recordsas is shownof those bydiction magistrates,
as stat-And so farcourts of sessions.the exceptingof

orduties,in a few instances modified theirutes have
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theirhave to the of pow-been exercisenecessary adapt
commoninstitutions,ers to our now exercise theirjustices

ofmain to the limitationslaw and in the subjectpowers,
author-seem from some of thethe common law. It may

in someities that the of thesecited, powers magistrates
stateof the theirstates have been so far modified by

that thestatutes that can with jurisdic-they propriety say
Thattion is in statutesof to be found their only.justices

statutes,is not the here. far asfact So we havecertainly
of theirare of conclusive the limitscoursethey upon

and restsbut the mass of theirpowers duties, authority
law,not on our the common as it wasbutstatutes, upon

their nativewith them the colonists frombrought by
the combined result of thecountry, legislation, judicial

decisions, and customs and of more than three cen-usages
turies, modified in some statutes of the motherbydegree

to the time of the revo-country subsequently passed,
lution.

On the of the of of thesubject powers justices peace
to let into bail criminal we have thiscases, statute pro-

R,ev.vision. eh. sec. 3.Stat., 222, the“Any justice [of
cause to be and committed tomaypeace] apprehended

or bound over with sufficient sureties for trial thejail, by
court of common in said allpleas county, persons charged
with inoffenses committed such hiscounty, exceeding

tojurisdiction try.” s
this we have no statute to bailBeyond ofrelating pris-

oners ordered to The of Coosrecognize. justice county
ordered to and hison failure commit-Dunsyre recognize,
ted him to as he out of thejail, might,properly county.

In the absence of of our ownany statutory provision
case,this theto common law continues inadapted force.

And it is a that affirmativebygeneral^rinciple merely
anwords the officer is not taken un-away,authorityijof

less the common law and the arestatute inconsistent with
each other. Here the statute recited is a mere recogni-
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tion anof the andlaw,of commonprincipleundoubted
in no wise in conflict the of the com-with general system
mon law in relation to those officers.

The case then one to 'which our statutespresent being
have no have the commonwe to resort toapplication,
law for a solution of the involved in it.questions

And we take the rule to as it is laid downbegeneral
“6 oneMolt, C. thatby J., Anon., 179,Mod. wherever

be taken one onewarrant ofmay up by justice, jus-any
tice bail.” The same is laid inrule downmay Comyn’s

“F. 4.Bail Now if one his warrantDigest, justice by
he cancan bail.”apprehend,

from ruleIt follows this that in this as onestate, jus-
commit or bindtice over for offense hismay any beyond

to so he inhas all such cases thejurisdiction try, power
bail,admit to in theto that class of whereexcept cases

law does not confer bail,to theany power uponexcept
Court or its And such is understoodjustices.Supreme

haveto been the constant the oftimeusage beyond
memory.

The assumed the defendants seems to usground by
to that the insubstantially whiledeny prisoner Dunsyre,

the at Haverhill, couldjail be admitted to bail by any jus-
tice of the whatever; apeace Coos,not ofby justice

thebecause must beprisoner with hispersonally present
insureties order to enter into a and therecognizance,

if heCoos shouldjustice, out of his owngo county,
out ofwould be his and havejurisdiction, would no power

act; and if theto Cobs were ajustice justice through-
the he Haverhillout would have at no other orstate,

than a for the of Grafton,justice countygreater power
in 25 H. 482.Bride,to the decision v. N.agreeably Young

And a becauseGrafton,not of the ofby justice county
the offense in theits nature withinlocal,being jurisdic-
tion of the courts and heCobs county,magistratesyof
could nohave of the offense.jurisdiction
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Asus to sound.to bethese appearsNeither of views
3 Ab.in Bae.law down thus,to the find the laidfirst we

“ of the peaceE. Justicesof the Peace 5:798, Justices
within thesuch, countyare their asto exercise authority

ado judi-and can notwherein are regularlyjustices,they
if of theTherefore, acial act such justiceout of county.

ishethe wherein justice,be out oflive orpeace county
thehe can fetch a out ofwarrant, countyhis personnot, by

come in thewhereof is to before himhe countyjustice
no coerc-And the havewhere he is. as of peacejustices
an ordernot makeive of the canoutpower county, they

Buttheir county.of or such like out oforders,bastardy,
act out of thea the do a ministerialof mayjustice peace

heexamine a whetherrobbed,assuchcounty, party
to theAlso, byknows felon the statute.the according

and informations,better volunta-opinion, recognizances
them in are for those,taken beforerily any place, good,

Male,Lord Justice are acts ofsays Chief voluntary juris-
diction, and be done out a as well as aofmay county,

administration, or ordersinstitution,bishop may grant
diocese;of the canout his a of not im-peacebut justice

for commita not a orprison recognizance,person giving
for these are actsto of jurisdiction,prison, compulsory

2not exercise hiswhich he can out of county.proper
8, 29.”P. 2 P. sec.C.,Hale C. 51. Hawk. chap.

is v. Hun­This in Helierdistinctlyprinciple recognized,
held,it after213,dred Cro. Car. where wasBuchurst,of

abarons,of and that ofconference justicemany judges
the where athe of in hundredBerks,county residing

had committed,been take the oath of therobbery might
sufferer at his inchambers the middle itTemple, though
was that it done his as aobjected was out of jurisdiction

“And aCroke, J., said, It is usual course forjustice.
of the to take information offendersjustices peace against

in out of the inany to offenses theplace county, prove
are andcounty where sometimescommitted,they they
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take andto suchprosecute,recognizances recognizances,
taken out of assent of theby voluntarycounty parties,
bind and are usual.”well enough

3The is held in Haven,distinction stated Haskell v.
inPick. to a407, relation notice to take the debtor’spoor

and in v. ofoath, Odiorne 9 H. in the caseMason, N. 30,
the aof deed.acknowledgment

A of then,the of the ofjustice Coos,peace county
have taken the inwell heremight questionrecognizance

either at Haverhill or Littleton.
The before whom the wasmagistrate, recognizance

ataken, was the andjustice state,throughout equally
a the offorjustice Coos withcounty any justice appointed
for that and he couldcounty alone, consequently right-

the or it,do in out offully or minis-county, any judicial
terial which a thatact, for couldjustice prop-county

do.erly
But notit is to resort to trainthis ofnecessary argu-

ment, it seems to us andthough entirely satisfactory
conclusive, section 17 of 222 thebecause, ofby chapter

Statutes,Revised is “toexpress authority anygiven
theof the peace state” to “receive ajustice throughout

for an inoffense committed incomplaint thisany county
thereon,and issuestate, his warrant directed to the sheriff

of state,in the or his orany county deputy, any proper
officer, him to such andoffender,authorizing apprehend
to him before such or some in andbring justice, justice
for the in which thecounty offense was forcommitted,
examination;” and, 18,section suchby orderjustice may

offendersuch to with sufficient torecognize, sureties,
at the court of common next toappear be held inpleas

and for the in which the offense was &e.county committed,
theNow, rule of Lord ifHolt, aby of thejustice

state canthe arrestthroughout his inpeace by warrant,
othercase,this such toany justice admit bail. Andmay

isthis a and reasonable conclusionjust from the action
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same policy,the this Theof onlegislature subject.
histo issuethewhich enables a statejustice throughout

there',awarrant in for the arrest of partyRockingham
satisfied,beCoos,with an offense in couldcharged hardly

if the arrested could not bail without goingparty give
and himwith his sureties to Coos.taking

We have, then, no doubt that this wasrecognizance
concerned,taken,well so far the the isas ofpower justice

and inthat, Croke,the of it binds wellJudgelanguage
enough.

As to the second think it is withoutweobjection, any
in instrument.foundation the of the Wejust language

effect,are itbound to read the so as torecognizance give
if construction,it can a which;law be done andby
would defeat its and it of all legaloperation, deprive

is unless it can noteffect, law, reasonablyforbidden by
218.admit of 38 H.Palmer,other. Richardson v. N.any

The said shall at thecondition thatis, Dunsyre appear
in andJudicial held at forCourt, Lancaster,Supreme

said of fourthCoos, on the of Octobercounty Tuesday
and there to thesession,and now in answerinstant,

which&c. It is said the time ataforesaid,complaint
was ordered to wasto appear, alreadyDunsyre recognize

court he ordered tobut the to which waspassed; recog-
find sureties tonize had not The order was topassed.

ofheld on the fourth Tuesdayat the court to beappear
was to atThenext. appearOctober recognizance[then]

instant,of Octoberthe court held on the fourth Tuesday
refer-the same courtand in session. It isnow evidently

nor is itnotto in the and it doesorder,red appear,
it.inthat there was difficulty attendingsuggested, any

is not tothisBut the occasion of recognizancetaking
a.butIt not a voluntarybe was compulsory,forgotten.

in the hands of an officerThe wasproceeding. principal
to be received onthe and to thelaw,of applied justice

a different onsum, or,Ifbail. the hadjustice proposed
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thelearning adjournment of the had taken thecourt,
recognizance to the next term of the it notcourt, would
be for the thusrecognizors, tovoluntarily appearing,
object to what was done. And this bemustobjection
overruled.

The conduct of the toparties this transaction can
hardly censure.escape The sheriff had in hisDunsyre

undercustody, an order of the Court toSupreme bring
him in person before them. It was for him toimproper

hisdisregard and allow hisprecept, to beforeprisoner go
a ormagistrate, to at order that ofgo butlarge upon any
the court. The magistrate, he had couldthough power,
not interfereproperly with the orders of the court while
in session.

If there was a to aid the ofdesign escape Dunsyre
from onjustice, the of as seemspart one, itany probable,

be amight case for an indictment.proper
the state.Judgment for

Deming.Chase v.

firm,A partner, dealing inquired byin tlie name his partyof was of the
dealt, consisted,personshe of what the firm and repliedwith whom of

another, ingave writing.himself and whose names he In a suit
against partners, they pleadedas partnerthe two that there was another

joined, alleged bymade the threepromises jointly.not and the were
toUpon .joined, estopped proveissue the defendants were held to be the

ofpartnership to consist three.
issue,the trial of the above it held that the defendants had theUpon was

toright bearing damages.introduce on the amount ofevidence
manner, &c.,The verdict that the defendants did in aspromisewas two

them,had theplaintiff againstthe declared and it held to includewas
finding of the issue.


