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thelearning adjournment of the had taken thecourt,
recognizance to the next term of the it notcourt, would
be for the thusrecognizors, tovoluntarily appearing,
object to what was done. And this bemustobjection
overruled.

The conduct of the toparties this transaction can
hardly censure.escape The sheriff had in hisDunsyre

undercustody, an order of the Court toSupreme bring
him in person before them. It was for him toimproper

hisdisregard and allow hisprecept, to beforeprisoner go
a ormagistrate, to at order that ofgo butlarge upon any
the court. The magistrate, he had couldthough power,
not interfereproperly with the orders of the court while
in session.

If there was a to aid the ofdesign escape Dunsyre
from onjustice, the of as seemspart one, itany probable,

be amight case for an indictment.proper
the state.Judgment for

Deming.Chase v.

firm,A partner, dealing inquired byin tlie name his partyof was of the
dealt, consisted,personshe of what the firm and repliedwith whom of

another, ingave writing.himself and whose names he In a suit
against partners, they pleadedas partnerthe two that there was another

joined, alleged bymade the threepromises jointly.not and the were
toUpon .joined, estopped proveissue the defendants were held to be the

ofpartnership to consist three.
issue,the trial of the above it held that the defendants had theUpon was

toright bearing damages.introduce on the amount ofevidence
manner, &c.,The verdict that the defendants did in aspromisewas two

them,had theplaintiff againstthe declared and it held to includewas
finding of the issue.
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Assumpsit asHolt,DanielandAbial Demingagainst
forCo.,&D. Holtfirm ofthebusiness,in underpartners
de-theterm,firstAt the&e.delivered,andsoldgoods

several prom-that thein abatementfendants pleaded
made,such wereifon,in declared anyises said writ

withof, &c.,Tillotson, jointlywere made F.Danielby
Dem-saidnotandHolt,A. and D. bysaid Deming

toalive,stillissaid Tillotsonalone,and Holt whiching
inthat the several promises&c. Thewit, plaintiff replied

was,themand each ofwere,said mentioned,declaration
haththeasalone,made plaintiffsaid Holt andby Deming

issue toanand tenderedabove thereof &e.,complained,
the which was joined.country,

andto openAt the the defendants weretrial, permitted
close.

theout of whichIt that when the contractsappeared
action arose the wasmade, unacquaintedwere plaintiff

and had nevermade,with contract wasHolt, whom theby
Co.,Holt & or of eitherbefore heard of the firm of D.

he of Holtfirm;of the of said andmembers inquired
inHolt,who the of the firm andwere,members reply,

informed him that the firm was himself and Abial Dem-
; and at he the thethe same interviewing plaintiffgave

Bath,names of and Abial Dem-H.,himself of N.(Holt),
theof a of so thatRiver,"Wells onYt., paper,ing, piece
thisreliedcould write to them. Chase uponplaintiff

he the defend-information when this suitbrought against
and as a memberants, never knew or heard of Tillotson

the firm the filed their inof until defendants abate-plea
thatment. he did inform theHolt admitted not plaintiff

he did notfirm,Tillotson was a member of becausethe
the firm,the to whounderstand inquire composedplaintiff

andthe names ofand he the Demingthat plaintiffgave
the ofin forhimself, correspondencepurposewriting,

that Chasebutevidence,There wasonly. conflicting,
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was when Tillot-present the names theof firm, including
son, were at the Lancaster Bank.given

Under the issue tothe wasjoined, permittedplaintiff
prove his claim sus-for toevidencedamages, by offering
tain the in thenhis The defendantscharges specification.
offered to theshow certain inthat embracedcharges,
plaintiff’s J.were called onspecification, andincorrect,

to show that he to thesoldTwombly fiftyplaintiff only
bushels oats,of thewhile asamount purchasedcharged
of him was ob-bushels. This wassixty-one evidence

andjected to because, under the issuerejected, joined
theupon in hadthe defendantsplea abatement, which

elected, hadthey themselves fromprecluded contesting
the merits of the didclaim; and theirifplaintiff’s plea
not thenprevail, chief,them inmustjudgment go against
for the amount of theas bydamages, proved plaintiff.
To this the defendantsruling excepted.

The court the that the ofburdencharged proofjury
onwas the and if thedefendants, Holt made representa-

tions testified wereto the when the contractsby plaintiff,
made, and the till theafterward, commencementplaintiff
of the had means ofsuit, no or no reasonableknowledge,

D.that Tillotson was a the firm ofknowing member of
Holt & andCo., the relied on those representa-plaintiff

in alone,tions the suit Holt andbringing against Deming
de-find their verdict the as thethey formight plaintiff,

fendants would tobe theirestopped plea.maintain
The returned a that and didverdict Holtjury Deming

form, the inin manner and as his declar-plaintiffpromise,
and at The de-ation assessedalleged, damages $92.98.

the verdict aside.fendants moved to set

andHibbard,H. BurnsHaywood him Fletcher),(with §
the defendants.for

abatement;1. The in case a inissue this was upon plea
the F. aand whether D. Tillotson waswas, part-question
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thesewithandnei’, made the declared on jointlypromises
defend­thea thatdefendants. The returned verdictjury

didbuttheants did and assessed&c.,promise, damages,
withnot find whether made the jointlyTillotson promises
Forthem matter innot,or which was the real dispute.
trialand a newthis the set aside,reason verdict should be

Davis,104;4 H. Jewett v.N.granted. Holman v. Kingsbury,
Eames v. Ste­518; 176;6 H. v. H.N. Parker 15 N.Brown,

;29 63­26 H. Allen N. H.vens, 117; Aldrich,N. v. Litchfield
39v. H. 247.Londonderry, N.

defend­2. The thecourt evidence offered byrejected
true,It that if theants the of isupon question damages.

he entitled toissues had the wasbeen found for plaintiff,
inBut the declaration was assumpsit,generaldamages.

and the did admit definite sum to benotpleading any
dam­due. 16 Vt. 636. The amount ofWebb,v.Webb

and weretherefore, have beenshould proved, openages,
as cases anddefault,to on in ofsides,bothproof judg­

ment the demurrer. v. 3Morse,for onplaintiff Dodge
332; 320;H. 6N. v. Eichorn v. Le­Frye Hinkley, Shep.
2maître, Wils. 367.

Hibbard Bank 24Dakin,cited Mechanicks v. Wend. 411,
in abatementCowen,J.,where The admittedsays: pleas

claim,the not the of it.but amount The de­plaintiff’s
to sustain them the effectfendants, wasproof,failing by

same a default.the as Nominaljudgment by damages
and these the were entitledadmitted,were toplaintiffs

could notrecover at all events. The defendants entirely
whole,contest the ordefeat the but mightplaintiffs, any

claim in the same as if theevidence,of the generalpart
issue had been pleaded.

Benton for theBay, plaintiff.
1. If an issue of fact is on a injoined plea abatement,

and is for the finalfound should beplaintiff, judgment
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awarded in his rule allfavor. This extends to dilatory
The rulepleas. of the to be toobject appears discourage

false 355;Gould’s Pl. 1 Pl.300; Chit.dilatory pleas.
518;Jewett v. Davis, 6 N. H. Bowen v. 1 EastShapcott,

542; ichorn v. 2 Wils. 367. an issue ofLemaître, WhenE­
on a infact, is found theplea abatement, defend­against

final,the isant, and not a ouster.judgment respondeat
v. 3Holley, 258; Mills,Wend. Peach v. 13 Vt. 501.Haight

And the same find the thewho issue should assessjury
Chambers, 649;v. 6McCarty Wend.plaintiff’s damages.

v. 1 Penn.Duane, 57, 58; MehaffyHollingsworth (Wallace)
361;2 Penn. Moore 1 234. TheShore,v. v. Morton, Bibb

come histoshould, therefore, prepared proveplaintiff
he nominal only.otherwise will recover damagesdamages,

;27;2 Le 1 479­Pelletior,Greenl. Ev. Weleker v. Camp.
3 H. 233.Morse,v. N.Dodge

2. in defend-The to the to thejury, respectcharge
ants to maintain their abatement,inbeing estopped plea

the rule settled in thiswas to caseveryexactly according
by Rep. (February, 1860) 609; see, also,this court. Law

Ev.,1 Greenl. sec. 207.
Thein arrest not to3. The motion prevail.ought

a of form and isis matterto the verdict only,objection
lawaside,for it either at common ornot settingground

Eames10; Stevens,ch. sec. v.Stat., 186,statute. Rev.by
29 H. 63. from117; Aldrich,26 H. Allen v. N. StrikeN.

“ and itdeclaration,”in his followsthe verdict the words
the andissue made replicationthe by plea precisely.

the not be called theAnd if mayreplication properly
or a of we thedeclaration, it, then, hold,partplaintiff’s

words should be treated as Thesame surplusage. jury
not found for the thecould have plaintiff upon pleadings

the issuewithout submitted to and this isthem,finding
from the record. a isverdict informal,Althoughapparent
not the issue in ifdoes find a ofterms, yetand finding

in issue be concluded out of itit,the matter will bemay
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sufficient. 247;v. 39 N. H. AllenLondonderry,Litchfield
v. 29Aldrich, H. 1075, ;N. 76­ Pettes v. H.N.Bingham,
514; Porter v. 10 Mass.Rummery, 64.

Bell, C. TheJ. declaration was forgeneral goods
sold and &c. The two defendants sueddelivered, (Holt
and madethat the werepleaded promises byDeming)
them stillwith who is On thisTillotson,jointly living.

■inplea abatement issue and the case tried.was joined,
The claimed,defendants and thewere allowed toright

and and Theopen close, we think burden ofrightfully.
theproof matter in theupon only controversy upon

520;was 6 H.them. v. N.Davis,Jewettpleadings upon ­
Chesleyv. Chesley,37 H. 229.N.

It that the the defend-appeared contracts, out of which
ants’ indebtedness were made in the nameHolt,grew, by
of D. Holt & Co. The noplaintiff, having previous

of the or offirm, the ofknowledge partners, inquired
Holt who the members of the firm andwere, was told by
him were himself and And at thethey sameDeming.
interview, Holt him the names of himself andgave Dem-

and their in heing, residences, so that couldwriting,
write to them. that,Chase insisted till the suit was

he relied that information, andbrought, upon knew
of other The courtnothing any thepartner. charged

that, if found the facts to Holtjury be and Dem-they so,
be towould maintain theiring estopped plea.

Declarations, andstatements whichadmissions, have
been acted are conclusiveothers, theupon by against

in all cases him andthem, between theparty making
whose conduct has andbeen thus whoperson influenced,

In suchwould suffer their denial. cases thebyinjury
andis on ofparty estopped public policygrounds good
1faith, from his own Greenl.repudiating representations.

642;240, 207;Ev. sec. 2 L. C. Simons v. Steele,Smith’s
36 H.N. 73.
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C.called, Nelson, J.,An is soestoppel says (Welland
a8 Wend. becauseHathaway,v.CompanyCanal 483)

truth,even theman is concluded from anysaying thing,
Aact or admission. technical estoppelhis ownagainst

; but, said,matter of record it isdeed,be orbycan only
should ofacts or admissions operate waysuch by estoppel—

in can notan Such bepais. pleaded,estoppelsestoppel
and andare in evidence to the court mayjury,but given

theas as a technical underestoppel,operate effectually
352;he Vin.court;of the and cites Co. Litt.direction

422; ;Tit. 19 490 1 Gilb. 87.Ab., Johns.Estoppel, Eq.
of the incourt, this seems to usThe charge respect,
andcorrect proper.entirely

decided inhas been this in tostate,It whatconformity
the rule the that,as of common anlaw,we regard upon

a infact abatement found forof upon pleaissue being
final;andthe will be peremptorythe judgmentplaintiff,

find the518;6 N. H. and the whoDavis,v. juryJewett
damages.at the same time assess themust plaintiff’sverdict

2 2; 210,v. 367­ Saund.Lemaître,horn Wils. (g)Eic­
; v. Chambers,3 N. H. 232­; Morse, McCartyv.n. 3­ Dodge

v. 24;650­ Boston ManufactoryClass Langdon,6 Wend.
Ev.,2 sec.54; Greenl. 27.Pick.
were and decided theconsidered byAs these questions

at thefacts,case the same state ofin this uponcourt
seems theit1859 Lawterm, Pep.(22 609),December

a trialdefendants’ counsel for new isof thereliancemain
atothat evidence disprove partthe tendinggroundupon

theclaim was byfor damages rejectedthe plaintiff’sof
court.

anthat,defendantscontended the uponis by thoughIt
and foundabatement,a inof fact joined pleauponissue

must bethe cause of action allegedthe plaintiff,for
casein thisthe declaration;as admitted asyet,regarded

indebted-amount ofno definiteassumpsit,inis general
recov-toThe amount of bedamagesis admitted.ness
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sides,ered as itis, the of on boththerefore, subject proof
would be a a for thedefault,in orcase of judgment

demurrer;on and is wellplaintiff we think this position
founded. citedIt is the authorities forsustainedfully by
the Bank 24Dakin,v. Wend.defendant. Mechanicks

636;411­; v. 2Eichorn Lemaître,Webbv. 16 Vt.Webb, ­
;320­ andWils. 6; Hinkley,367­ Shep.v.Frye Dodge

233;v. Morse, 132;3 Barnes’H. Notes Mod.Imp.N.
Prac. 463.

For aside.this must set far ascause the verdict be So
can case,we this defectfrom the bemayjudge probably

remedied toa remittitur of the amount which theby
evidencerejected applied.

It is find thethat the verdict does not issueobjected on
trial. The that the declared onplea promisesalleged
were made the defendants and andTillotson, notby by

defendants Thethe alone. that theplaintiff replied,
were made the defendantsby alone, as thepromises

has &c. ; and the verdictplaintiff thatcomplained, is,
Holt and did in manner, aspromise &c., theDeming

has &c.plaintiff declared,
The rule is, that if the theon which verdictpoint is

is so uncertain that it can not ascertained,begiven clearly
the find or not,whether mean to the issue it canjury not

170;intendment. 1 Masonhelpedbe Com.by PleaderDig.
22 11; Pick. 45­; 124;S. 3 Pick. v. 6Davis,Jewett N. H.

521; Eames 26 121;v. N. H. v.Stevens, Allen 29Aldrich,
75;H. 253;39 H.N. v. N.Londonderry, OdlinLitchfield

41Gove, N. H. 465.v.
If this verdict fails to find the of the issue,precise point

“one of those ofis cases where the theit matterfinding
he whichissue concluded out of in the ver­it,”in may

10is held to sufficient. v. N.dict be Pettes H.Bingham,
514; 4 v.106;Holman v. H. Foster Jackson,N.Kingsbury,

54; 72; 282,v. Hob. Litt. a.Skinner,Hob. Co.Pope
The verdict must set the at theaside, court,be unless

VOL. xlii. 19
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trial term, shall a remittitur theallow of amount to which
inthe evidence whichrejected ease,applied,

on the verdict.Judgment

Dewey v. Stratford.

nonresidents, voluntarilyreal not paid,Taxes the estate ofupon when
taxed,by accordingthe land theonly pro-can be collected a sale of to

statute, specificthe landsbeing charge uponvisions of the such taxes a
taxed, charge againstnot a the nonresident owner.personaland

incertain lands Stratford for fourpaid uponhad the taxesplaintiffThe
succession, them, had,landsclaiming duringto own saidyears in which

Held,term, mighttaxed as nonresident. that he maintain hisbeen
taxes,year’sfor of the last properlyin court the abatement ifpetition

otherrespects, proofin without of title.brought other
lands,upon unimproved absolutely necessaryis notassessing taxes itIn
actually go uponand and examineselectmen should find eachthat the

; may knowledgeevery year they have sufficient of thelot separately,
evidence,competentand other so thatexaminationsformerlands from

actualthe taxes thereon such examination.they may assess without

thepresumedof it be that selectmen hadproof, willIn the absence
taxed,landscompetentor evidence of the value of theknowledge when

made.the assessment was
for the of certain lots ofuponabatement taxes landTTpon petitiona

high,to offeredalleged provebe taxed too the defendants towhich were
lots, town,by the in the sameplaintiffother claimedthat certain

named at less than "their realpetition,not in his were taxedwerewhich
value, byall the the inplaintiffin order to that lands claimedshow

not,town, together, anwhen taken at amount aboveappraisedthe were
Held,value. thataggregatereal the evidence was inadmissible.their

a the taxesfor abatement of assessedThis was petition
in1858. The resides Maidstone,the plaintiff"for year
inEssex and state of and hisVermont,of petitioncounty

isthat he the owner of the several lots andhe represents


