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ofIt was an indorserdefendant,that theobjected being
note, washeld,the not to be because the noteought

mutilated the erasure of the name.by plaintiff’s

Flint for theBryant, plaintiff.$

for the defendant.Dana,S.

By isthe Court. The indorser itnote,of a when
returned after in­bim,to strike out bis ownprotest, may

is indorsement, and maintain an actionalthough full,.it
183;it bis own name. 3S.,on in v. U. Wheat.Dugan

1 4480;Curtis, Robinson,v. Sum. v.Piquet Thompson
78;12 v. De21; Cutts,Emerson v. Mass.Johns. Nevins

18Grand, Smith,15 Mass. Bank v. Johns.438; Uticaof
Bank v.230; 455;6Norris v. Cow. Chat. Co.Badger,

Chit, ona;n. Edw.Davis, 230,21 on584; Bills,Wend.
Bills, 271.

the plaintiff.Judgment for

Hopkinson v. Dumas.

portion pur-a of theconveyed person,to one andbyis deedlandWhere
notes,down, by which are takenis and. the balancemoney paidchase

equalan share thefurnish each withpayment, personsin and four other
down, granteenotes theand the withmoney paid signallgrantee of the

consideration, agreement, at the time ofwith thethe of thefor balance
proportion, thethey pay equaleach his withpurchase, that shallthe

land,note, in theresult to each and eacheach a trust•grantee, of will
land, althoughin one of theequitable partfifthan interestwill have

the otherstaking sign principal,the notes as and allparty deed saidthe
sureties, grantor.in theas and stand that relation towardsign the same

equitablethe or trustperson,in in one andestate lands islegaltheWhile
theanother, acquired byof berightno willestate in inchoate dower
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either; or ofwife of and in case of the death of either both such own-
ers, premises.neither of take in thetheir widows dower

the inlegal equitableWhere the estate and interest the same lands become
conveyancesby parties,united in the from different at dif-person,same

times, merged inequitable legal,ferent estate becomes and lost thethe
title;legaland the estate the and infee-simplewhole follows case of the

land,decease of the insuch of united interests the theowner same will
descend, taken, thoughand in the in-it will be as whole uniteddower

intestate, legalterest had to withpassed the the interest.

Suit for indower in certain in thispremises Concord,
It admitted that the thewas demand forcounty. dower

was made on 28th of J A.une,the D. 1856.dayduly
It was also admitted the defendant that theby plaintiff

is entitled to in onedower fifth of the andpart premises,
the made in this case whether she isquestion is, entitled
to dower in them,of under theany fol-greater portion

In 1835,circumstances:lowing theGeorge Hopkinson,
Coffin,plaintiff’s husband, John T. Melcher,Woodbury

Francis Bussell and L. Hazelton,Horace to uniteagreed
in the of the inpurchase each topremises question, take
one fifth thereof. The waspart purchase accordingly
made theon 14th of 1835,for the sum ofJuly,day $4,500,
which in$1,000was and thecash, remainderpaid, in four

innotes, one, threepromissory payable two, and four
from date, withyears interest, The $1,000 wasannually.

in eachcash, hi3 sharepaid by party contributing ($200),
and the notes were ofin the form thegiven following

of one of them:copy viz.,
1835.14, received, we,For value“July George Hop-

andkinson, Coffin,John T.principal, Woodbury Melcher,
Francis and Hazelton,Bussell Horace L. sureties, promise
to order,Isaac or hispay Clement, one thousand dollars
in two with interest,years, annually. (Signed) George

Coffin,John T. W. FrancisHopkinson,' Melcher, Bussell,
L.H. Hazelton.”

The deed of the was made topremises George Hopkin-
VOL. xlii. 20
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thetohethe andhusband, alone,son, gaveplaintiff’s
a :other as followsparties receipt

“ Melcher,Coffin,T. WoodburyReceived of John
dollarsHazelton, hundredFrancis and"H. L. twoRussell

andlandofhas to theeach, which been applied purchase
byin andClement, Concord,of Isaac conveyedbuildings

holdtoto me. Ideed from said herebyClement agree
in with myself,said deed in trust for them proportionequal

the rents accruingan ofand them equal proportionpay
theofand ansold,same before equalon the proportion

are tofor,sold and payamount the same bemay they
whenthe oftheir of purchase moneybalanceproportion

onall andand a of losses ordue, expenses,proportion
amade,for the whole shall receive goodpayment being

-on demand.deed,and sufficient
George Hopkinson.”25th, 1835.July (Signed)

at or about the time of its matu-The first note was paid
share.the each his equalby parties, contributingrity,

to all his interest tothis, HazeltonSubsequently assigned
1837,and the 13th ofCoffin, afterward, on day May,

Coffin,anmade withHopkinson arrangementGeorge
andto them the amountRussell, theyMelcher and to pay

toward theHazelton had and were to purchasepaid pay
inaforesaid,of the four fifths aspremises, beingmoney

theall their interest in the he to holdfull of purchase,
on his account, and,own accordingly,premises entirely

,them his a mort-note for that securedamount, bygave
aof the after suit wassame thisgage premises. Shortly

commenced them Hopkinson,the saidby Georgeagainst
and certain of his attached.note,on that other property

andCoffin,the of that Melchersuit,pendencyDuring
made a the note and suitRussell sale and ofassignment

to a was obtained for the sum ofthird'party, judgment
debt and in the sum of$4,861.37, costs, names,their and
realized thereon afrom on the$1,477.38, propertylevy
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for ofattached, the benefit the or theAt aboutassignee.
same time, the took of theassignee possession mortgaged

the inpremises, the mort-being premises question, upon
others,to Coffin and to secure asthe notegage aforesaid,

for and the sameforeclosure, was foreclosed. Theduly
defendant hisderives title under said con-Noassignee.

of kindveyance was made of theany premises Hop-by
kinson to Coffin, Melchei’, Russell and beforeHazelton,
the in 1837, before referred nor hadmortgage to, they

written evidence of titleany thereto, whatexcept appears
the herein before didby stated, nor inreceipt 1837,they,

make in of interest inconveyance themany writing any
to The has never made con-Hopkinson. plaintiff any

or release of her indower theveyance premises.
It thewas that defendant theshould haveagreed

benefit of defense which he has at law, orany might
have in in theby any forproceedings premises,equity
that facts as ;above stated topurpose, beupon judgment
rendered for the for her inplaintiff, dower one fifth part
of the and in such further ifpremises, inportion, any,

asaddition, determine,the court shall and for damages
for detention from time of demand as above mentioned;
and the of law the casequestions were re-arising upon

andserved transferred to the law term.

Minot for theMugridge, plaintiff.&
It is that the of a mereadmitted widow trustee is not

inentitled to the trustdower estate. The inquestion,
this is whether thethen,ease, husband wasplaintiff’s
such trustee of the four fifths in question.

1. Under the circumstances stated there was no result-
of to the othertrust, law,ing by operation parties. First,

because the was not them.purchase money paid Theby
fornotes the show thethatpremises hus-given plaintiff’s

theband was and the otherprincipal, sureties.parties
The of 5th can not affect thisagreement July be-point,
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was onthe whichcause it was to conveyance,subsequent
of themust arise at the timeand trust14th;the a resulting

in v. Page,if at all. See cases citeditself,conveyance Page
theshows,note it wasAnd as the195, if,8 N. H. 196.

asshould standthat husband prin-intention the plaintiff’s
sureties, subsequentas anyand the other onlycipal parties

a trustresultingnot raisethe sureties wouldpayment by
cana trust notin their favor. becauseSecond, resulting

intentionif it is not thebe raised in favor of person,any
him.inshould vestthe the estateof that legalparties

Theand cases cited.489, agree-21 H.Jewett,Dow v. N.
ofit was not the intentionthatment of 25th showsJuly

events,all soatthe estate should,the thatparties legal
in the othervest parties.

acreate such2. of 25thNor did the Julyagreement
First,of dower. be-trust as to defeat the plaintiff’s right

14th;her oncause the to husband was theconveyance
a at the timeand even if that created trust ofagreement

it, didthe execution it not aof haveyet retrospective
seizin the husband,effect to avoid the of whichprevious

to dower. Second,sufficient to entitle the wifewas
the of thatbecause it was not intention toagreement
a in the at allthe other estate premisesparties legalgive

2 Dow288; Jewett,v. v.Carpenter,events. White Paige
489.21 N. H.

andhave been the interests of3. mayWhatever rights
of 13,the Mayother arrangementthe parties previously,

ofeffect ita surrender of them. The was pre-1837, was
hadas if the husbandthe same plaintiff’s originallycisely

on his own account.themade entirelypurchase

the defendant.Flint, for
husband,1. The wasGeorge Hopkinson,plaintiff’s

fifths of said Theof four fact that thepremises.trustee
25th of doesnot till the not alterwas July,receipt given

notThe trust does thecase. dependthe resulting upon
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be­tbe deedbut is effectedreceipt, uponinstantaneously,
Theof the law.and force anding by operationgiven,
andofthe theshowsreceipt fully parties,understanding

the created; but the trust wasnature of the transaction
of it. Scobybefore it andwas wholly independentgiven,

v. 4 H.170; Brown,3 H. Pritchard v. N.Blanchard, N.
397-404; 107; v.Pembroke 21 N. H.Allenstown,v. Page

8 N. H. 187.Page,
1837,2. or the 13,Whether not ofarrangement May

could estate, or titletitle to this real vestany anychange
to it in he had not before,wdiieh mayEEopMnson,George
be doubtful. if instantane­did,But it his seizin was but

he aous, at the same of themoment mortgagegiving
land de­back, for the theunder whichpurchase money,
fendant now holds. Such seizin would notinstantaneous
entitle the v. 5 H.Esty,to dower. Mooreplaintiff' N.
479; Bullard 10Bowers,v. H. 500.N.

TheSargent, J. case finds that the andarrangement
under made,which the was was thatagreement, purchase

the should unite in the and thatland,parties purchasing
each should have one fifth thereof; that each fur-part
nished his theofequal proportion that wasmoney paid
at time,the and all the notes for thethey signed given
balance of the purchase but the deed madewasmoney;
to one, and he theonly notes as theandsigned principal
others as sureties and from this it isonly; claimed that
there can be no trust to suchthose who asresulting signed
sureties.

There is no cases,in adoubt, where manordinary pur-
chases land and his andit,note for one orgives procures
more other to as hispersons said note andsign sureties,
this is all there is in case,the evenarrangementthe though
the in thesureties, end, should be to theobliged pay
whole wouldnote, no inthey interestacquire equitable
the land such But theby where atpayment. agreement,
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histhe time of the was that each should paypurchase,
down,andshare, far as the madeequal so waspayment

did thus their the expressand notesthey pay, withgave
that theeach ofagreement should his sharepay equal

andwhole, be entitled his share wouldto of the thatland,
ain create of thelaw trust to each for his shareresulting

land, as the in his ownone had deedagainst who the
name.

inAnd the case before us it seems the rea-thatevident
son the notes were in thewhy were,form wasgiven they

landthat the was for the ofpurchased specula-purposes
and Clementtion, would much hisbe tomore selllikely

aland for reasonable oneto and thatprice man, perhaps
his without of the intendedneighbor, knowledge specu-

hethanlation, would to such toseveral bemen, knowing
their Hence we. see the was allpurpose. negotiation
made with Clement takenthe deed toby Hopkinson,

andhim he andalone, gaveover the in cashpaid $1000
the face he otherof which was and theprincipalnotes,_on

sureties; the all theirothers furnishedparties yet propor-
of the cash these notestion and it was thatpaid, agreed

them-should all and treated as betweenbe considered
innotes and beall,selves as the and several of paidjoint

; so in fact from thethem thatbetweenequal proportions
all.a ofthe trust in behalftime of there waspurchase

knowClement shouldIt was not that anynecessary
thein to constitutethe orderabout arrangementthing

fact theinwastrust. Whitt was down equallypaid
athen, ariseof and so wouldeach, far, resultingmoney

effectin the ofwe can differenceand not seetrust, any
all to anpayresidue. werethe notes for the Theygiven

asand receivednotes wereTheequal proportion. given
betweenland, and,for theso much in $smoney payment

thatconsideredthemselves, theyit well enoughbemay
each was towhicheach for thewere principal proportion

for several propor-all the theirrest,and sureties forpay
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the face ofhave onstoodtions. And however maythey
to sostand,havethe andnote, however they may agreed

is nofar as was thereconcerned, objectionthe yetpayee
us,tocase that now occursto inparol anyproving by

the relation of thetruewhat was the real situation and
as themselves.several of the note betweensigners

toon thisSo see no proof, holdingthat we objection
of thecase,that in this to the givingthere was, prior
been,haveand that there wouldreceipt Hopldnson,by

to each ofwithout a trustsuch receipt, resultingany
statutethose the notes as sureties. Our pro-who signed

“ such asvides trust lands,that no exceptingconcerning
createdshall bearise or result of law,may by implication

theor anunless instrumentdeclared, partyby bysigned
ch.same, Stat.,the or his líev.creating by attorney.”

130, see. 13 ; Laws 290.Oomp.
But a declaredalthough trust can not be orcreated by

aevidence, shownparol trust beyet byresulting may
that kind of it or dis­be rebuttedproof; may proved,

3evidence. v. H.charged Scoby Blanchard, N.by parol
170; Brown,Pritchard v. 84 H. 397;N. v.Page Page,

H. 187;N. Brooks v. Fowle, 248;14 N. H. Pembroke v.
21 H.Allenstown, 107;N. 26 H.Lawrence,v.Gove N.

484; Tebbetts isv. 31 N. H. evidenceFelton, 273. Parol
a trust,admissible to show tobut not show anyresulting

Moore,86;other. v. 36 H. Moore v.Barr, N.Farrington
38 H. 382.N.

inin the caseSo that if there -were trust declaredno
inthere would seem to no holdingbe difficultywriting,

a the ofstated,that trust facts resulted operationupon by
is not the more cor-But we think that thislaw. perhaps

take of the Here a trust declared inrect view to case. is
deed,after date of thewhich, dated thewriting, although

the and ofcontainsevidently agreement understanding
atthe not at of but alsodate,the time itsparties, only

the declara-deed,the date of and we think this written
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tion of the trust should he and must considered ashe'
of thepart original transaction, and that the ofgiving

the deed, the and theagreements of this writinggiving
should be considered as one as thetogether, transaction,
different of the sameparts contract and agreement.

The "trust declared in the is the samewriting evidently
that had existed to its date, andprior includes evidently
the full that was made all theagreement thatoriginally,
time continued to exist between the until the newparties

which thearrangement by Hopkinson othersbought
out and aback of thegave themtomortgage premises
as their the deed to andsecurity. Taking Hopkinson
the the notesmoney paid, and thegiven, writing

back to them the thetrust, as ofgiven declaring parts
same transaction and as the thewhole ofcontaining

between them, from the arearrangement webeginning,
left in no doubt about the of the so far.rights parties
And the theis, one outonly questionremaining arising
of the sale to and the of theHopkinson, backmortgage
same on the 13th ofpremises, 1857.day May,

notWe do understand that there is madeany question
but what the then made suchwas that what-arrangement
ever interest was to the others,conveyed Hopkinson by

at the same timewas him to them in mort-reconveyed by
His seizin of such interest as wasgage. they conveyed,

instantaneous. To be surebut him no deed ofthey gave
nor did need to do He had theso.any right, they legal

Their’stitle before. was the the trust estate,equitable,
did notwhich of andrecord, which would haveappear

been unavailable to them as a creditor of or aagainst
from said notice ofpurchaser without theHopkinson,

ofexistence such estate.
is claimedIt that this written does not cre-agreement

a trustate estate in the lands; that it certainonlygives
but no so that aequitable rights, estate, court ofpresent

an ofequity, upon the cestuis trust, couldapplication que
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title, exceptof the legalnot decreed ahave conveyance
toof certain conditions precedent,theupon performance
orconsideringBut withoutbe themselves.pei’formed by

here toand withoutthat stoppingpoint,discussing
ifbe, betweendifference there would any,whatinquire

deedcreatedand a trust estate bythe trust here created
thisoftheand let us forrecord, purposesofappearing

had aand the others presentcase Coffinassume that
assamethe thoughestate in the justequitable premises,

hadtothe deed the Hopkinsonwhich conveyed premises
anand othersto Coffin equi-declared the trust and given

and thisof thatrecord, equi-table estate which appeared
deed attotable estate had been Hopkinson byconveyed

him.was backthe time the given bywhen mortgage
is,that arisesthethis questionUpon supposition,

inestates meet the sameandwhere the legal equitable
at different times,different conveyances,butperson, by

estate,seized in fee of theand he wholebecomesthereby
andother,in the which draws thewhich estate merges

the estate inother after it ? Does theequitable merge
in fee to the whole relateand the title back to andlegal,

the estate ? Ifdate from the commencement of legal
in thethis be then the takes dower wholeso, plaintiff

premises.
But, if the doctrine that titletrue,beopposite legalthe

in the united in the sameonequitable,merges becoming
and his andtitle in fee relates back to datesperson, only

the commencement his theninterest,from of equitable
in her husband’sthis not take butdoes dower anyplaintiff

seizin,histhe because uponone fifth ofpart premises,
It becomesinstantaneous.that was onlyhypothesis,
is to controlthese estatesto ascertain which ofnecessary

in order to see whichunited,becomeother, whenthe they
law,at common; because,shall followof them dower

in this dowerthis stateis the law of particular,which
alone.in either estatenot takencould be
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A Robinsonwidow of a shalltrustee not have dower.
;569­Codman,v. 1 2 Hill121; Jones,v.Sum. Germond

14v. v. Wend.101; Lorillard,3 HillCooper CosterWhitney,
in a trust314. In there is at law no dowerEngland

thewithestate, whether the have himselfhusband parted
ortrust,atitle before onlylegal marriage, reserving

him bywhether a limited totrust estate has been directly
thea third the rule whereAnd sameperson. applies

a trustee whohusband an estate in the name ofpurchases
5v.Raythe trust after his death. Pung,acknowledges

Hill,B. ; Prop.&Ald. 2 1 on Eeal561; Bl. Com. 337­
323. estatesas the andthat, equitablelong legalsoVSo

and noremained claimed,no dower could beseparate,
on eitherinchoate of coulddower be acquiredright side.y

But where estates are united in oneboth person,-one
a trusteemust man can not beother,in the becausemerge

the741,for v. Wells,himself. In DouglassGoodright
“thekind,as in a case of thiswhether,arose toquestion

it.”aftershould the or draw the lawlaw,followequity
theIt a inheritedwas case in an child legalwhich only

estateestate in and themother,lands his equitablefrom
from his the estate was; issue,father withoutand, dying

materna,claimed heirs exparteon the one side hisby legal
; and itand ex parte paternaon the other side thoseby

in thewas held estate shouldthat the equitable merge
and the line whichthat both should follow throughlegal,

in that;the descended the wholeestate propertylegal
the heirs on the of the mother.ease to partgoing

the statute ofthat,It was there beforelearnedly argued
considered, in as the com-the use was mostuses, respects,

that the estate of the feoffeeland,of theplete ownership
and that the formeruse,was the cestuisubservient to que

latter,do the interest the un-to defeat ofnothingcould
a consideration withoutless alienation for valuableby

this subserv-notice; that the statute of uses completed
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oruse,theestate withtbeiency by legalconsolidating
thatandinestate theby the equitable;merging legal

had beenestatestrustconsidered,to uses thusby analogy
owner-and should and substantialbe held to the solidbe

ofinstrumentof the the mereship and the trusteeland,
thetitles,a holds twothat whereconveyance; byparty

trustthethatbest;law theconsiders him as bytaking
estate.estate, the must control thebest, legalbeing

theBut otherwise, legalthe held thatcourt deciding
wasestate titlewas andthe that thetitle,better equitable

sametheinthe the two became unitedmomentmerged
estate,that drew after it theperson; the equitablelegal

that,and former; uponthat the in solatter lost thewas
the estatesdeath of boththe son in whomperson(the
had thatbeen andthe estate did not again open,united),
the trust could not be revived.again

case,Lord in thein hisMansfield, delivering opinion
in one“For the meetsays: per-moment both [estates]

son, estate,there is an end the has theof trust. He legal
aand notall the man can behis best title. Aprofits, by

trustee for uponhimself. should the estates openWhy
his ?death thanWhat has one heirs moreset ofequity

andanother? He of the as hewholedispose pleases,may
if he does is tonot, there no room for interpose,chancery
and seems tothe rule And heof law must prevail.”

thatis,conclude that the of andweight opinion argument
it.the estate must draw the trust afterlegal

In thethe same that “wherecase, Ashurst, J., says
andtrust estates shall both accordingjoin, golegal they

“ in a courtJ.,to the estate.” also thatBailer, says,legal
an heir of oneof it has never determined thatbeenequity

Andsort can hold as trustee for an heir of another sort.
thelaw,if the tried in a court of principlebequestion

in of thethat, titles the shall beunite,where two party
estateand clearbest, the legalprevails, fee-simple (the

is the betterfrom the motherwhich descendsinterest)
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title. The intrust, this andcase, was merged gone.”
The same in Doe Patt,was sustained v.principle Doug­
lass 684; and in v.afterward Lord Thurlow, Wadeby

1 ;v. 3Paget, 364;Brown C. C. Ves. 126­Phillips Bridges,
v.Selby Alston, 339;3 1Halsey,Ves. Nicholson v. Johns.

Hill,Ch. ;417­ 3 53;Gardner v. Ch. on BealAstor, Johns.
ch. 24, sec. 27.Prop.,

theUpon deduced these itauthorities,fromprinciple
would seem that,evident when the two estates were

inunited the theplaintiff’s husband, trust estate became
at once and lost. Itmerged was consolidated into, over-
shadowed and inby, swallowed the estate. Theup legal
law of the estate and its descentlegal governsregulates
and and must taken thedistribution, dower be sameby
law.

We have as hereconsidered the hadquestion though
been estate,a trust created deed andoriginally by appear-

of record;ing and to the conclusion we havecoming upon
that itsupposition, becomes to fartherunnecessary inquire
into the defendant’s the factscase, because assumed usby
above are at asleast favorable to the defendant as thatany
can be made of theout and be foundcase,agreed might
to be much more so on thatupon investigation, though

wesubject no theAndexpress above authori-opinion.
ties would seem to decisive, also,be of the defendant’s

— —in of the of notrights fact, both parties atrights only
law, but also in ofWe are, therefore,equity. opinion
that the must in her claim forplaintiff dower inprevail
the whole of the in herdescribedpremises declaration;
and must be rendered for thejudgment plaintiff accord-

and for toingly, for be fixeddetention,damages according
to the of the case.provisions


