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contract,A party to a and rescindrepudiateis entitled who wishes towho
it, distinctly not the con-unequivocally.and He can treatmust do so
tract rescinded at the same time.bindingas and

anyis actrepudiateAnd to a contract doespartywhen a who entitled
it, ratifyor to and con-to a ratification of an electionwhich amounts

con-it, all the and circumstancesknowledgefirm a full of factsafter
void,it, it andnected he can not treat aswith afterward elect to

rescind it.
contract,a partyorder to rescind the to rescind must deliverproposingIn

reserve,the other orup party,or tender to without condition whatever
contract, and the mon-has under the then he must demandhe received

has be-party,or the he to such otherey propertyhe has deliveredpaid,
in theorder to recover same.broughtfore suit

sustained, anyit ifby will be there wasa is taken consentverdictWhen
jury,it could thebyon which been foundcompetent evidence have

anythe court aside ifbyordered will be set there wasa verdictwhile
might otherjury way.the have found theupon whichevidence

Assumpsit andfor had received. Themoney plain-
claimed to recover the sum of the$300,tiff paid by plain-

certainto defendant for securities to betiff the agreed
anddefendant to the a substan-the plaintiff;assigned by

as thedefendant,tial of which thepart plaintiff' alleged,
orafterward refused to deliver.assign

on theThe evidence tended toplaintiff's provesthat
held a ofOctober, 1858,20th of the defendant mortgage

David F. Moore one andStevens,real estate from to by
the notedefendant,to the withhim therebyassigned

the somewhich was due sum of andsecured, $300upon
debt,and held as for the fourinterest, security mortgagealso

defendant;notes theMoore tobypromissory pledged
that at time to said' defend­20th,some October theprior
ant toMoore,had with receive the sum ofagreed $300

debt,in full the if a certain time,for mortgage paid by
to theand debt and thewithassign togethermortgage,

four to Moore shouldpromissory notes, any person ap­
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onpoint; that the said 20th of theOctober, plaintiff,
with the with theMoore,assent and ofagreement agreed

alldefendant that he should the receive$300, andpay
the aforesaid and insecurities, did,on that pursuanceday
of said sum of to the defend­that moneyagreement, pay
ant, who and same over toreceived at the timeit, passed
the the thefolded and whichplaintiff up, plain­mortgage
tiff to contain the five notes above mentioned.supposed

the it thatUpon however,opening mortgage, appeared
the note inclosed,alone was and themortgage upon
defendant’s attention called to he said heit, wouldbeing
fix hethat, but would first make sure of the andmoney,
he it into histhereupon put and conversationsafe, was
had in to the four theregard notes, plaintiff claiming
them as of the and thepart contract, defendant admitting
it, but hethat was in ofalleging beingdanger charged
for the notes in a suit then in favor of Charlespending
A. Hacket, said Moore as andagainst theprincipal,

trustee,defendant as of which the had knowl-plaintiff
before. After considerableedge theuponnegotiation

the defendantsubject, declined to deliver the atnotesup
that time, that he desired to take counsel as to hissaying

as such and the thenliability trustee, parties separated.
The evidenceplaintiff’s also tended to thatshow after

the haddefendant the in thedeposited safe, hemoney
went for a and ink ato make transfer thepen of four
notes to the but desisted, that it hadplaintiff, saying just
occurred himto hethat inbe held the trusteemight

for notes;suit the that the defendant consulted counsel
theon same and on the next and stillday, declinedday,

to deliver the andnotes, on that the receivedday plaintiff
thefrom Moore which the defendant hadreceipt given

him for the four andnotes, defendant,exhibited it to the
and ;the notesdemanded to which the defendant replied

hethat was not satisfied that he should not be heldyet
trustee;as if hebut, became satisfied after further con-
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with, forheldhe should not besultation thatcounsel,
mail to thehe would forward themthem, plaintiff;by

continued in court severalthat the aforesaid trustee suit
ofas claimantthis,after and theterms plaintiff appeared

courtand for two or three terms atthe said notes, urged
the1860,them; term,at the Februaryhis claim to but
andnotes,for the fourdefendant was chargeableadjudged

same;and thata to receive collect thereceiver appointed
had an interviewthe19th, 1859,about plaintiffAugust

then admitted that he under-the whodefendant,with
the but as it not donenotes,he wasstood was to upgive

the fournote,as the notesat the same time mortgage
and he held foraffair,were made a beseparate might

them as trustee.
in the four notes1860,The claimed that July,plaintiff'

the con-him,not been delivered to he rescindedhaving
and demanded and inter-tract the of the $300repayment

and to and toest, offered return the note and mortgage,
he20th, 1860,he testified on or aboutit, that, Julyprove

called him tothe defendant and backpayupon requested
heand told him wascost,the and andinterest,$300

and and that thenote,to surrender theready mortgage
suchdefendant said he should not do thing.any
he hehe said wascross-examination, positiveUpon

the noteto deliverdefendant he was uptold the ready
them with him,him he hadthat he toldand mortgage;

deliverhe wouldout; that he saiddid not take thembut
andinteresttheof money,to him on thethem payment

of coun-the advicehim underhe to; that wentexpenses
him what thetell expen-that he did notthis;dosel, to

hehimself,know thoughthenand did notwere,ses
in hisare described spe-whichsamemeant the expenses

inhis claimincurred incification, urgingexpensesbeing
for coun-stated,as aboveinthe notescourt to question,

andtimefees, expenses.and his ownsel, witness
theof explanation,an by wayAfter adjournment,
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he hadthatdefendanthe told thetestified thatplaintiff
and totransaction,to thecome in relationto see him
askeddefendanttheandthe thereuponup papers,give

to upthehim he andwanted, replied, givewhat plaintiff
the moneyhim backthe note and and have paymortgage,

hesaiddefendantand theinterest,and and expenses,
should do no such thing.

occasion,on thisheMoore testified that was present
the; but thatbut tell the conversationcould not precise
theto seehe had comesubstance,said in thatplaintiff

take thewished him toandmatter,defendant about the
athat the defendant then ques-note and putmortgage;

theto itbut instate,that the witness could not replytion
and mort-him take the notesaid he wanted toplaintiff

and whatinterest, expen-and him the money,gage, pay
hethat wouldat;ses he had to which Eobiebeen replied

hearHe that he did notnot do such testifiedany thing.
aconversation, heall the and that when depositiongave

all he had statedhe did not remembersome time before,
now.

counsel contendedthe defendant’sthis testimonyUpon
thattherecover,could not groundthat the uponplaintiff

and r'ecall therescind the contract moneyno toattempt
noand also that there wastime,made in reasonablewas

orof a of the ofcontract,evidence rescindingcompetent.
thedemand of money.a valid

theinclined to submit ques-court, however, beingThe
that a verdictit was atthe agreedto jury, lengthtion

inter-the andfor the for $300returned plaintiffshould be
And thethe of the court. ques-to opinionest, subject

the deter-reserved forthe case wereupontions arising
of the whole court.mination

were Stevens Vaughan),Minot whomMugridge(with §■&
288;24 N. H.Stone,v.cited Webbdefendant,thefor

74;1 Denio; Bovet,34 H. 556­ Masson v.v. N.Gilman,Cook
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v. 2 14Nallis, 57; Bank v.Kingsley ConcordShep. Gregg,
70;N. H. 331; Brinley Tibbets, Pailey Balch,v. 7 Greenl. v.­

23 Pick. 283.

Pars,2Foster for citedtheGeorge, Sanborn, plaintiff,&
on Cont. Hill v.191; 57;v. 1 Pick.Goodrich Laflin,
Green, 4 114; 535;Pick. H.Little,Fuller 7 Snowv. N.
v. 20 H.12 v. N.Prescott, 535;N. H. Thompson,Jenkins
459; 296; Maynard,Richards v. Me. v.Allen, 17 Gillett

85;7 Johns. v. BankCotton, ;James 7 266­ ConcordBing.
331; 298;v. 14 H. 9N. v. H.Gregg, Luey N.Bundy,

Stevensv. 7 N. H. 360.Lyford,

Sargent, J. It is well settled onethat whenever party
to a ofcontract refuses to execute substantial hispartany

other,he to the theagreement, thereby gives party option
to rescind the contract,entire to whatrestoreby offering
he has and inreceived, so the theirreplacing parties origi-
nal the offer insituation, to do this is made aprovided
reasonable and thetime, situation of the remainsparties
so far that can be to their formerrestoredunchanged they
position.

But the who would take this must do soparty ground
and can not treat the con­Hedistinctly unequivocally.

astract and as rescinded the same time. Whereatbinding
contract,who to eitherentitled apartya maybe repudiate

because it has in time,not been reasonable orperformed
because the other refuses to execute essentialparty any
or of his act whichsubstantial doespart agreement, any

anamounts to admission of the existence the contract,of
aor ratification a allit,of after full of theknowledge

facts and heit,circumstances connected with can not
elect to treat as and it. Pierceafterward it void rescind

18;v. 22Duncan, 288,N. H. v. 24 H. andStone,Webb N.
cited; v. Tibbets, 70;cases 7 Allen v.Brinley Webb,Greenl.

278;24 H. 535;N. Fuller v. N. H. Jenkins v.Little, 7
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20 259; Bovet, 74;N. H. Masson v. 1 DenioThompson,
2Nallis, 57;v. 34Cookv. N. H.Kingsley Gilman,Shep.

556; Brown v. 39Mahurin, 156;N. H. Drew v. Claggett,
39 N. H. 431.

It in this had beencase, that the defendantappears,
trusteed the him andbefore made betweenbargain was
the transfer of the theplaintiff notes,for and thatthe

knew this fact.plaintiff here,of It does not norappear
is material,it what the trustee wasupon particular ground

in the former it seems after thethat,suit. Butcharged
defendant had consulted and not toconcludedcounsel,

thethese four notes to as thegive up requested,plaintiff,
elected to the as andtreat contractplaintiff binding,

claimed to have it enforced, the pendencynotwithstanding
of the trustee and insuit, as claim-courtactually appeared
ant of those andnotes, contested the title to them, per-

in them undersisting claiming said contract for several
terms, until the court decided that his claim could not be

and held the assustained, defendant the trusteechargeable,
Moore,of said for the four notes then in question.

Had the as soon as he that the defend-plaintiff, found
ant had decided not to notesthese to him undergive up
the elected atcontract, contract,once to rescind the and
had he then tendered the defendant the three hundred
dollar note and and demandedunconditionally,mortgage,
back his which he had ifmoney and, not returned topaid,
him, commenced his suit for heit, could, no havedoubt,

it;sustained and had these all inappearedproceedings
the trustee,disclosure asof 'he wouldthey necessarily
have done, the court would have held thatundoubtedly
the contract void,was and that the defendant should be

all five anotes,for the and receivercharged toappointed
collect the and thesame, first to theapply proceeds, pay

the him,defendant dueamount and the balance in pay-
ment of the claim said Moore in that suit. Bev.against
Stat., ch. sec. 16; v.208, 40 H. 208. InGoodall, N.Fling
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that notes toease, the had fivedefendant would have the
rely out he if theof which must beupon, paid, mortgage
was if wasdebt,not sufficient for his and theresecurity

thehadhaveany Moore’s creditors wouldmore,thing
benefit of it.

had theaffairs,This ofwould haVe the situationbeen
defend-when theelected to the contract,rescindplaintiff

seemant That wouldrefused to it on his part.perform
election,histo have been the time for him to makeproper

hismadeand, he be held to have thenthink,we must
riskcontract andand to theelection, have chosen ratify

as claimantthe inconduct,Hisconsequences. appearing
claim,histhe socourt,of notes and contestingin long

he saidand the time that before anyof elapsedlength
are consistentcontract,about the onlything rescinding

with that hypothesis.
beforeno electionBut the had madesuppose plaintiff

contract,histhe time he claims to have rescindedwhen
allcould he havetime, par-after that ofthen, putlapse

histies, defendant,or even the in former position, by
he had re-whatthe contract and restoringrescinding’

thenot. have seenceived? It is clear that he could ~We

in had thethe defendant beenwould haveposition placed
instead ofnow,contract been rescinded. But holding

notes,and tothe the farm the four otherofmortgage
histaken fromsecure his the four notes have been$300,

in while thishands, debts, plaintiffof Moore’spayment
theNow, ifof contract.a ratification hiswas claiming

his mort-buthe haverescinded,contract is will nothing
to secure hisif that is insufficientandas security;gage

loss.is and he suffershis otherdebt, securitythen gone,
canthink, the notplaintiffwethat, on twoSo grounds,

can notFirst, he now,this contract. bynow rescind
received, theall he has placeit andrescinding restoring

asor one favorable toformerin hisdefendant position,
because, hav-before; second,and,he inas washimself
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once and madetime,at the his toing electionproper ratify
the hecontract, can at this late henot, undo all hasday,

and it.done, he allowed to rescind
itThis of the case renders to considerview unnecessary

whether there to he sub-was evidence competentany
mitted thatto the show the hadtojury, plaintifftending
done aand to rescisión in case.said to amount anyenough
This consent, wouldverdict, sustained,taken bebeing by
if on itthere evidence which couldwas any competent

verdict,have ordered;been found while a the court,by
evidenceaside,will be set if there was any whichupon

otherthe have found the In orderway. tojury might
contract,rescind a the to rescind mustparty proposing

deliver or tender the he hasup received,property without
reserve;condition and before hethen,or can herecover,

themust demand he has or themoney paid, articles he
has to thedelivered other before suitparty, brought.
It is from the differentthat, statements madepossible by

inthe to what betweenplaintiff, passed himregard and
defendant, it20,the have1860, beenJuly might proper

itleft to the whatto have to wassay said, andjury what
intended andthe understood and ifparties by it, theso,
thatverdict on would sustained.point be But, however

been,have in the view we takethat of themay thecase,
other can not maintain hisplaintiff, upon grounds, suit,

must beand there
theJudgment for defendant.


