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333;H. v. 10319,N. N. H. 505. InJaffrey Cornish,
Salem,v. 10 Pick. it held aShrewsbury 389, was that

vote the theof town tax was notdischarging equivalent
to v. 10 Pick.Attleborough ;378­payment. Middleborough,

20Robbins v. Pick. 945.Townshend,
There be,must therefore,

theJudgment plaintiffs.for

Winship v. Conner.

is to"When it made to theappear the court that defendant had been
absent from his home family yearsand for more than seven before the

brought, from,suit was havingwithout been heard the court will not
judgment,render unless of ispresumptionthe death repelled.

absence,Nor is the by ofpresumption proof longaffected so continued as
to render it probable he whollythat had abandoned his old domicil.

This was an ofaction B.assumpsit against Napoleon
Conner, commenced the1858,13,November. attach-by

Henniker,ment of all the defendant’s real estate in and
entered at the 1859,March and notice wasterm, given

inby Statesman,thepublication but noNew-Hampshire
theappearance was ever made defendant himself.by

At the term, Marsh,H. a1859, sister ofSallyAugust
the ofdefendant, .Conner,and James late ofdaughter

in realHenniker, November, 1858,who died leaving
and defend,estate in that totown, appearwas .permitted
at-thewhich was done Feb-the usual bond,upon giving

1860.term,ruary
E. Chandler wasterm,At the W.1859, ap-August

and at thefacts;a to thecommissionerpointed report
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a a ofmadeterm the commissioner report, copypresent
the case.is ofpartwhich

dismissed,bethat the actionH. Marsh then movedSally
was deadthat thethe defendantalleged groundupon

commenced, and the fatherwas whenthe suitwhen
sisters,andcase with four brothersdied; she,in which

thetothe share that would haveinherit gonewould
and which was attached.defendant, lived,had he ofpart

Conner,stated that Jamescommissioner’sThe report
Henniker,at in Novem-defendant, diedof thefatherthe

realof1858, at the eighty-seven years, leavingber, age
of value of about five thousandsaid town theinestate

His heirs were hisand somedollars, personal property.
Conner, B.Marsh,H. Williamchildren, AbigailSally

Conner, Bean,Arvilla A. andCatharine NapoleonClough,
ifdefendant,theConner,B. living.

in at1811,B. Conner was born his father’sNapoleon
and resided there with his father until heHenniker,in

his him hiswhen fatherold,years “gavewas eighteen
he still continued to reside and maketime;” after which

in at times atHenniker, timeshis home ped-farming,
the of one in Massachu-with absenceexception year’sdling,
1843. About six or seven to 1843untilsetts, years prior

untilmarried, and, 1843, resided, with his withoutwife,he
children, in a house one land,about acre ofhaving upon

onehim, about mile from his father’s inhouse,byowned
wife,histhis time he withquarreledHenniker. During

him with unfaithfulness to and thather,she charging
of criminal intercourse with otherhe was guilty having

and he also inwomen; became involvedconsiderably
his means to In his1843,debt, April,pay. quar-beyond

andhis his embarrassment in-wiferels with pecuniary
an that he left Henniker,to such extent andcreased

there. It hereturned thatappeared left, secretly,never
in hiso’clock the ateight evening, discouragedabout

liveconcluded never tocondition, having againpecuniary
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with, bewife,his thatand prosecutions mightfearing
him,her on accountcommenced or againstbyinstigated

of that he leftwomen,his other and withintercourse with
no definite to Henniker.intention of ever returningagain

After his tohis to or somefather,he wrotedeparture
member often asof father’s ashis family, occasionally,

letters,these exceptuntil 1849. None ofevery year,
the to theletter a of which was annexed report,copy
had that offound,been and it did not theappear any
letters to or ever Inhis father answered.werefamily
1848 Henniker,he Marsh,also wrote of the hus-Parrott
band aof his H. ofsister, Marsh, which letterSally copy
was toannexed the which letter wasreport, immediately
answered Hiram a ofMarsh, son Parrott hisMarsh,by
father then that hedead, had no tobeing saying money
send he ofhim, but that Avould other friendsinquire
whether or not would send him Another letter,they any.

found,which could not be was received him in dueby
course-of inmail, from which was imme-reply, Napoleon,

and no furtheranswered, received thereto.diately reply
All his letters were the assumed name of Jamessigned by
Haslam; and it that, to he1849, residedappeared up
and at theworked, west,.mostatmainly of thefarming,
time in Illinois.

After from inHenniker,Napoleon’s departure April,
his1843, house, land, and all other were attachedproperty,

and of hisdisposed creditors, and wereby not sufficient
to his debts. His wife resided in Hennikerpay but a

months after he Hisfew left. father continued to reside
athere on farm until his death, in 1858. His sisters, Sally

H. Marsh and Catharine and hisConner, brother, William
Conner, have ever sinceresided in Henniker. His sisters,

and now and for someArvilla, reside, haveAbigail years
resided at the west.

It did not that since 1849 B. Conner’appear Napoleon
had heard of at or bybeen any any person.place
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T. Flint,L. for the defend­contended that theplaintiff,
state,hadant since ceased thisto have home inlong any

therefore, hisand, absent last seven'from'this state thebeing
andhome,could not be considered as fromabsenceyears

fromso the of death heardfrom notpresumption being
1would andexist; Steineman,here not he v.cited Loring
1211; Trimble,C.Met. & H.’s 489;Phill. Ev. v.Spurr

278; Hull HeMarshall v. Hardin 479.Commonwealth,
athat noalso mischief from renderingcould ariseurged

for'the reason if actuallythe defendant wasthat,judgment,
H.the would availdead, Sallyjudgment againstnothing

Marsh, theor other heirs Conner.of James

Foster contendedMarsh,Sanborn,George, for-SallyH.&
thethe of death not removed bythat waspresumption

dead,defendant,andthe that theabsence, beingoflength
to render acourt had no jurisdiction judgment.the

must the courtevidenceBellows, J. On the reported,
it,willdead; so,B. as and ifConnerNapoleonregard

?a in this caserender judgmentnotwithstanding,
livedhis death. He formerlyas to the ofFirst, proof
wife,hismarried, had withHenniker, difficultywasat

hasandof1843, left this the country,in partand April,
atand friendsfatherwife,hisreturned,never leaving

here,to his friendsHe wroteoccasionallyHenniker.
Hlinois,and from the state ofWest,the mostlyfrom

1849; since which he has been heard of.notuntil
is191,v. 11 N. H. it held that evi­Knowlton,In Smith

of for thethat a has not been heard term ofpartydence
of thethe ofrebuts durationpresumptionyearsseven

J.; andParker,cases cited C. so is ForsaithSeelife. by
409; Ev.,21 H. 1 sec. and41,N. Greenl. notesClark,v.

cited; 291;Matthews on Pres. Ev. 2cases Stark. Ev.and
&1120;3 Ev. 2 H.’s Phill.457; Ev. noteStark. 489,C.

v. Jenkins,Newman 10 Pick. 515.381;
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But, ait to suchcontended,is that to rise presump­give
usualandtion, his homethe be absent frommustparty

—— beof he toabode the where expectedwasplace place
he absentfor seven the wasso,If this wereyears. longer

histhe he hadbe the thatwouldstronger changedproof
domicil, and, the he absent fromtherefore, that wasproof
home would the not sustainbe diminished. But cases do

distinction,this neither do we solid founda­perceive any
tion for and none is in Mc­it, such v.Connellsuggested

5 Ch. 264,Johns. nor in Smith For­Knight, Moulton,v. or
saith Clark,v. before cited.

On the evidence the isreported, then, thatpresumption,
B. Conner isNapoleon anddead, was so when this suit

was court,Will the render abrought. then, ?judgment
In Taylor Harris,v. 3 &B. P. 549, it was held that

awhere verdict was rendered, after the death of the de­
fendant, and entered it, thejudgment upon judgment
will be aside,set on to court;theapplication ifalthough,
he die after the first the term at whichday„of the cause is

ittried, will aside,not be set as the are re­proceedings
ferred to the first of 'the term. Frelandday v. Champneys,
4 Taun. 884. After the death aof defendant apending

allsuit, are till his executor orproceedings admin­stayed
istrator is made a Ela v. 4party. Rand, N. H. 54. In
Parker v. 26 H.N. after466, theBadger, death of the de­
fendant and a decree of a motion was made toinsolvency,
enter as of aup judgment term, before hisprevious death,

“so ansave attachment. The decision was that the court
had no jurisdiction to determine the merits of the action,
or to order it itsofany disposition except discontinuance.”
And isit difficult to see rulehow other can beany applied,

thewhen defendant was dead before theparty suit was
Incommenced. v.Smith 11 H.Moulton, N. it191,

heldwas that a in a suit where the sum de­judgment
manded in was not sufficient todamages jurisdiction,give

void, and,was it was no totherefore, answer the present
xlii,VOL. 23
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suit that the hadsuch void defendant hereby judgment
been as trustee. The court that the formercharged say
suit would adismissed,have been motionupon calling'
the the to it. So when noattention of court damages

2are as in 2 322. Sands,N. H. In Wild v.demanded,
on anthe court refused to enter718,Str. up judgment

defendantold warrant of it that theattorney, appearing
v.The is laid in Chancywas dead. same doctrine down

en­2 a had been1081,Str.Needham, although judgment
to before,tered an sworn the thataffidavit, dayup upon

and the court refused to disturbthe defendant was living;
it defendant died on thewas shown that theit, although

theentered,of the was judgmentevening day judgment
of the term.as of the firstbeing day

overrule,As a the want of such jurisdictiongeneral
of as is the servicethe bypersons parties, usually acquired

Bell,renders void.notice,of or theprocess proceedings
aud so is Smith241;in v. 26 H.J., Richmond,State N.

14 How.Hardeman,In v.Knowlton, before cited. Harrisv.
a ofthat a court set aside334, it is decided may judgment

a defendant whorendered on default ofterm,a former
athe action. Such beinghad no notice of judgment

declare ittothe court hasvoid, summarilypowermerely
Init.and underallto be to stop proceedingsinoperative,

and the conclusionare examined,the authoritiescase,this
to thenoticerendered withoutthatreached, judgments,

aredefendant, void.merely
asthat,thinkcase,these this wetoprinciplesApplying
tomust beus,it before the defendant presumedappears

suit, and,of thedeadhave been before the commencement
It isrendered.no can betherefore, valid judgment

of thethe deaththat on ofall,to thefamiliar suggestion
must stop,the alldefendant, suit, proceedingspending

in, and this evenishis summonedrepresentativeuntil
is thesurvives; and it for plainactionthe lawbywhen

The casethere is the court.that no beforereason party
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where the defendant was dead thebefore commencement
of the suit is much inasmuch inas, addition tostronger,
the want of a there has been notice. Tono renderparty,
a underjudgment circumstances that would render it a
nullity, and that would be on wouldmotion, not,vacated
we think, be warranted the of the land. Iflaw theby
fact of the death of the defendant theshown,was clearly

of theduty court to dismiss the the mattersuit, upon
being shown, would not be and in case,this wedisputed;
are on thisbound, to his death.evidence, presume That
he may, nevertheless, isbe but untiltrue, that isliving,
made to we have us no andappeal’, before noparty juris­
diction, to render a valid If it ivere a matterjudgment.
addressed to the the court,discretion of we should hesi­
tate to render a that andused, is,judgment maybe proba
bly, designed to be in toused, such as be a dclo1way

the title ofupon Mrs. isMarsh. it no meansIndeed, by
clear inthat, on such aany subsequent proceedings judg­
ment, the it not be somerendering evidence thatmight
the parties were then as, least,so at to shift theliving,
burden of and like theproof, of admin­operating grant
istration or the of a arewill, which evidenceprobate of
the death.

It is, also, that H. Marsh hasobjected noSally toright
and move the dismissal theappear suit,of but to say
of her been it isadmitted, suffi-nothing alreadyhaving

cient that the death is made to ofappear by suggestion
counsel, as amicuscuriceto abuse.preventacting

The action dismissed.bemust, therefore,


