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theloan, defendants knew that the note and mortgage
andvoid,were and that the said executed themNancy

Kennard, orreceived the loan with the defraudintent to
thatof the note andany subsequent purchaser mortgage;

and mort-Kennard made the loan and notetook the
in in the noteand the full thatfaith, beliefgage good

thevalid;and that thewere plaintiff purchasedmortgage
note and of Kennard in faith, believingmortgage good
them tes-to be valid. The answer was also amended and

was taken.timony

Morrison for theStanley, plaintiff.£

the defendant.Clark forSmith,

Kennard,If a trust resulted to that canBartlett, J.
the in this he standsnot avail wheresuit,plaintiff merely

as the the note andof voidsubsequent assignee mortgage
hasexecuted no trust resulted in theNancyby G-eorge;

and there has been no transfer to him offavor,plaintiff’s
interest that Kennard have ofany might by way resulting

therefore,trust. The dismissed.must,bill be

v.Andrews Foster.

eourt,referred under a rule of and thean action of review wasWhere
originalrecover of theoriginal plaintiffreferees that the shouldawarded

court,a certain costs of to bedamages, togetherdefendant sum as with
court, &c., in full of all mat-bytaxed the and that the same should be

them; Held, a mereters referred to that this not determina-award was
uponof a the actiondamages,tion the amount of but decision wholewas

review, in of thejudgment plaintiff upon reportof and that a favor the
costs,awarded,of the referees for the erroneous.sum with notwas
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defendant, upona of is andby originalwrit review sued out theWhere
increased,trial the of damages originalamount found for isplaintiffthe

entitled,plaintiff statute,such is amountjudgmentunder the to for the
increase,of such costs.and

theWrit of Error. The facts fromappear sufficiently
theof court.opinion

Clark,Morrison, for inStanley the plaintiffs error.

W. theC. S. for defendant inClarke,G. error.$

InBartlett, J. at the1854, October term of the
court of common for Merrimack re-Fosterpleas county,
covered a the injudgment error foragainst plaintiffs

and costs.damages,$695 September 13, 1855,$6.71 the
defendants their writ oforiginal whichreview,brought

was entered in the court atof common the Octoberpleas
term, 1855. After several continuances this action was,

ofby under a ruleagreement parties, referred, of court,
and at the term,October the referees1858, made their

“thatreport, Foster recover ofawarding the de-original
fendants with costs of$52.50 damages, together court, to

taxed ofbe the and costscourt, taxedby reference, at
and the court renderedthereupon$39.72 judgment

of Foster,the in favor forupon report $52.50 damages,
A of isand costs. writ error now to re-$81.50 brought

thatverse judgment.
is theThe first error taxation of four items inassigned,

of set forth in the andcosts,the bill amount-assignment,
$4.78,to and is confessed.ing

In the second and third ofcauses error theassigned,
in error claim that should have beenplaintiffs judgment

rendered in for $642.50,favor with interest andtheir
costs, the that the of the refereesreportupon ground

theascertained as the averdict ofmerely damages, jury
anddone, therefore,would have thethat, review,upon

were reduced from to$695 $52.50.damages
VOL. 25xlii.
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record, afterWe not thedo so understand matter. The
thestatesthe cause as an action of review,describing

“ deter­theof refer action tothe to thisagreement parties
“ inwhom,” &c.,mination of the ofreferees,three report

finalto bethereon,enteredthis andcourt, judgment being
issuetoand conclusive between the and executionparties,

thenotThe matter referred is merelyaccordingly.”
andreview,the ofof but whole actiondamages,question

accepted,the is to fix the ifbut,not only,report damages
It is final and conclu­determine the to beto judgment.

isand executionthereon,renderedsive, judgment being
commission;The follows theto issue reportaccordingly.

“ theof thatis not of the amount butthe award damages,
&c.,the Andrews,”Foster shall recover of saidsaid

“ “ theand that§52.50, court,” &c.,costs ofwithtogether
arbitrators.in full of all matters referred” to thesame be

mustto andaction was referred them, theyThe whole
that; be­otherwise,on thehave withpassed pleadings

havethem, statute,could not under ourproperly,fore they
Cochran,v.awarded costs to the Brownplaintiff.original

H. 199.11 N.
an inin some cases award be partAlthough may good

in notand such is this case. The awardbad part, pur­
the and insubmission,sues determines all matters ques­

oftion. The court common could orrejectpleas accept,
this butrecommit could not or dimin­report, they enlarge

it; areish to execute the determination ofthey only
referees, if thethe Commonwealthv.they accept report.

412, 418;7 Mass. v.Pejepscot Proprietors, Chapin,Boody
H. 288.25 N. Had the not courtaward been toreturnable

arisen;we think no could have and it can makequestion
no difference as to its effect that thewhen courtaccepted,

for have or it. Ifcause recommittedgood rejectedmight
the did not the determination ofreport presentcorrectly

referees,the the defendant have moved tooriginal might
recommit it. Under such a thean award thatrule,
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; andis an he haveplaintiff recover, award that judgment
theit whom wholemust be the referees totaken that

whom,action were laid attestedwas and beforereferred,
of suitthe in thecopies proceedings original (Rev.

asch. formerStat., sec. considered the192, finding,8),
well theas the and,actual of deemingamount damages,
sum thebefore assessed to Rostersmall,too awarded
additional sum of §52.50.

“It has1 said de­been that the of thereview byright
fendant inis, effect as well as a mere toform, bringright
a new action to inback,recover the ofshape damages,
what the defendant had been obtained,alleges wrongfully
on the first trial, as the result the former suit.”of Badger
v. Gilmore, N. H.37 460. A somewhat similar statement
was made in Knox v. Knox, 12 H. 358.N. These expres­
sions were made and are defendant,true as to suchonly
for the plaintiff’s be increased thedamages may upon
trial. Carpenter Pierce,v. 13 N. H. 408, 409.

The act of 1829 that the actionprovided should be tried
“ as if no had beenjudgment therein,” and thethatgiven

“former reversed inbe orjudgment might wholly part;
and or less nogreater or as thedamages, damages given,
merits of the cause, the law andupon evidence, should
seem to in the same manner as ifrequire, both parties
had their several writs of ofreview.”brought Laws

“89.1830, The Revised Statutes that caseeveryprovide
on review,shall be tried in the same manner as if no

therein,beenhad rendered andjudgment new orany
further evidence therein.”be Rev.may produced Stat.,

“sec.ch. 9. 10192, Section enacts that if the amount of
debt or therecovereddamages,property, by original plain-

on review,is increased he shall recover fortiff, judgment
costs; suchexcess, reduced,the and if amount is the origi-

nal recover for thedefendant shall amount ofjudgment
and costs.” Provision thusreduction,such beenhaving

case a inmade for in of theevery changejudgment
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amount whomrecovered, without reference to the byparty
nextthe of review be the section pro-writ might brought,

for case amount is un-vides the where theremaining
shallreview,“If the andshallplaintiffchanged. original

a defendant shallamount,not recover the&c.,greater
If is defend-costs. such therecover review bybrought

theisant, &c., reduced,and the notamount, original
shall recover costs.”plaintiff

in the of the Revised Stat-see provisionsWe nothing
to the law inintention priorutes any changeindicating

and that section 10 tothis think applies everyrespect,
isrecovered,a in the amount whether itcase of change

out the ofor the writin favor of against party suing
review.

in is as to butcorrect damages,The questionjudgment
shouldof which havecosts,as to the amounterroneous

therefore, stand as toThe must,been judgment$76.72.
and en­costs,as toand be reversed judgmentdamages

the sum asof for costs.Foster,in favor propertered
in entitled costs to the timeerror are upThe to.plaintiffs

and the defendant in errorthe shouldconfession,of filing
ofdate. The method thefrom that adjustinghave costs

124.Stevens,in Eames 26 H.v. N.costs is stated


