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tbe sameis not in to actionspracticeIt the this state consolidate between
term,brought costs in caseswhereat the same but to so limit theparties,

one,inparties joinedbeenmightseveral actions between the same have
accumulationjustice by any unnecessaryas do and prevent oppressionto

of costs.
defendant, anotherin thatgood ground bya for a abatement thepleaIt is

co-defendant, not beenbut hasin the as ais set forth writparty, who
on the con-the defendantjointly liable withprocess,served with was

within, beenmighthe havesuit, jurisdiction, so thatthein andtract was
process.served with

uponof theserviceadvantage of such wantcan takeAnd the defendant
in abatement.by away pleathanco-ohligor in no other

Assumpsit notes,and several promissoryjointupon
and theprincipal,the Stove Company,Unionbysigned

as sureties. Thethree otherwithdefendants, persons,four
at the same time,made outactions werein the twowrits

andduenotes declared onthe beingsame attorney,theby
notescollection. Thesaid forhands of attorneyin the

intime to theand the same plaintiffs,at onewere given
due from the Union Stove Company,a debtofpayment

indeclarationThethe same parties.and were bysigned
thedeclared on to be bythe note signedeach case alleges

theand allsureties, signersthe said sevenandcompany
and the Unionwrit,in eachas defendantsnamedare

establishedis ato be corporation,allegedStove Company
andand is in fact establishedstate,laws of .thistheby

The writs wereNashua, county.in in thisbusinessdoing
toand answer thesureties,on the four who appearserved

sureties,otherthe threeserved onbut was notactions,
writs astheofficerreturned the servingbythey being

on the Union Stovenorin his precinct,not fqundbeing
officerreturn of thein theis statedand nothingCompany,

theterm ofAt thesaid Company.in reference to Stove
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en-wereactionsat thecourt next that whichsucceeding
madeto becaused anthetered, entryattorneyplaintiffs’
“ Dis-action,each as follows:the clerk’s docket inon

Sessions,Stovecontinued as to the Union Company:
the sureties uponthreeFrost :” beingand Wilson they

whom,The four sureties uponno made.whom service was
theandthe actions, pleadedwas made answered toservice

issue.general
fourthe saidsaid actionsAt the of the first oftrial

betwo actionsthe the saiddefendants moved court that
proceed-andand that a trialconsolidated, subsequent
the twoas suitactions,be had the one uponof twoings

Themotion the court.notes, plain-which was denied by
tiffs declara-offered in evidence in saidthe note described
tion, to which the it admitted.defendants but wasobjected,
The defendants en-contended that the were notplaintiffs
titled to defendants,a verdict four thethe uponagainst

and; otherwise,case but there-the court ruledforegoing
a consent,verdict taken for theupon bybeing plaintiffs,

the aside,defendants moved and athat the same set forbe
trial;new and the case werethequestions arising upon

reserved.

Y. for defendants.Sawyer,G. the
1. The have to the twocourt the consolidatepower

records,actions and treat them as one their and thisupon
is case exercise. The ofthe for itsprecisely provisions

sec. not furnish all191,the Devised Statutes do(ch. 3)
relief to which the defendants are entitled.the They

the of trialsexpenseshould be against separateprotected
two and executions.and judgments

a2. There is material distinction between this case
v. 12 Theand that of Merrill N. H. 97. principalCoggill,

this the Union is ain Stovecase, corporationCompany,
the andstate,under the laws of there can be no ground

of or death of the inhere, like residence aschange party,
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the ease anof individual, for to make serviee onomitting
them.

for theLull, plaintiffs.

Sargent, ItJ. has been the in the courtlong practice
of bench in for the court to consolidateking’s England
actions, where or havetwo more been brought between
the same at the same time, where the causesparties of
action inbe the same declaration.compressed Cecilmight
v. 2 T. R. 3639; Oldershaw v. C. & P.Briggs, Tregwell,
58; v.Boothe 1Payne, 348;Dowl. Anderson v.(N. S.)

1 Ad. &E. 245; v. 4Twogood, Doyle B. &Douglas,(N. S.)
Ald. 544.

The same in New-York topractice someprevailed
extent as as 1812 and before. v.early Thompson Shepard,
9 Johns. 262. And in a1818 statute inwas thatpassed
state thewhich courts authorized inby were suits between
the same for causes of action which lawparties, by might
be to order thejoined, several suits to be consolidated
into action,one if in their discretion it seemshould meet
and so;to do v. Stewart, 441;Brewster 3Wend.proper and
the insame was their Revisedreenacted Stat­provision

2;utes see.383, The of this aslaw, statedobject(vol. 36).
“C. in the last toJ., cited,case wasby Savage, prevent

the ofaccumulation costs.”oppression by unnecessary
Under of consolidation ofthis statute eases actionsmany

are found in that state. v. 1People McDonald,The Cow.
189; 282; v.Stiles,Jackson v. 5 Cow. Brewster 3Stewart,

9 451;Bank Bank v.441;Wend. v. Wend. Tracy,Strong,
46;23;19 4 HillJohnson,Wend. v.Wilkinson Dunn v.

Mason, 7 Hill 154.
their where a defendantBut under moves topractice,

consolidated,more him hehave two or suits mustagainst
that theshow affidavit not causes of action areby only

insuch as be the same declaration, but alsomay joined
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are sub-that the that in actionswill arise bothquestions
the same. eitherThe affidavit should statestantially

that no is defenseeither,defense intended or that thein
will be Bankthe in all the suits. v.samesubstantially

19 28.Tracy, Wend. In the us it does notcase before
that such was laid the courtappear evidence beforeany

the defendantsby their motion to consolidate.upon
In Massachusetts we find consolidation,no case of but

“as as it1784 was in that whereearly state,enacted that
a atplaintiff shall, the same diverse actionscourt, bring

demandsupon which in heone,have beenmight joined
shall recover no more costs than in action Inone only.”
this have in thatway statethey prevented oppression by
the accumulation ofunnecessary costs. v. Gold,Stafford
9 Pick. 532. It was held there, thehowever, that provi­
sions of the statute did not to several actions on aapply

and severaljoint v.promise. Centre,Simonds 6 Mass. 18.
In this state we have followed the in Massa-practice

chusetts, with variations,some and have limited the costs
where instead ofequity required, differentconsolidating
actions into one. We find of thesaid latternothing prac-
tice in our statute books or But in 1819 the sev-reports.
eral courts of this state were authorized in allstatute,by

“actions triable before limit andthem, to allow such bills
of costs as andlaw shalljustice And it wasrequire.”

“also that whereprovided several are renderedjudgments
on the same contract, note,bond or the severalagainst

at the'same term of the court, the of saidsigners justices
of of costscourt allow such or so said billsmay many

” H.as shall and Lawsjustbe N.equitable.thought
324.(1830)

These are into our Revised Stat-incorporatedprovisions
utes ch.with some secs. 3Stat., 191,modifications. Rev.
& a7. Section 3 is as follows: “Where shall atplaintiff
the thesame term diverse actions sameagainstbring

or morewhich have shallparty, joined, bringbeenmight
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than thecontract,one action a and severaljointnpon
ascourt cost theyofallow such and so billsmay many
to givedeem seemThis wouldmay equitable.” provision

the courts the parties,to do betweenpower justiceample
suits.without ofthe of consolidationtoresorting practice

casesthe facts it seems that these mightstatedUpon
afford an instance the discretion the court mightwhere of

motion,be costs,exercised in theproperly limiting upon
wherever the takeshall be in a to judg-positionplaintiff

in thement ourboth actions. But to practiceaccording
motion to consolidate was denied.properly

inThe note offered evidence waswhich was properly
theinadmitted. the one describedIt was precisely

the Stovedeclaration. It that Unionwould seem probable
defend­the othershould have been withjoinedCompany

service of theinants, not the declaration but byonly
co-defend­awrit make themsaid so as toupon company,
defendantif theant Butwith those in court.now
he coulddesired of that objection,to avail himself
Merrill v.Inhave in abatement.thepleaded non-joinder

seemsthereJ.,C.104, Parker, says,12 N. H.Coggill,
anforabatement,into ano reason why pleabe good

whodeclaration,theone named inomission to summon
not asummoned, plea.have been is goodmight

Com-that the Union Stovesuch a namely,Upon plea,
theliable, and were within jurisdictionwerepany jointly

uponhave been servedcourt,of the so that process might
on thathave framedthem, plea,an issue beenmight

the shouldand the whether plaintiffdecidedquestion
not; theor or plain-have theproceeded against company

in said com-summontiff have leave tomoved formight
to theand make them a litigation, bythuspany, party
the declaration,to the of amending byanalogy practice

is inter-ina where a abatementnew pleajoining party,
of in thethe suchfoundedposed, upon non-joinder party

in thisseem be well settleddeclaration. And it would to



JUNE 1861.TEEM, 403

v.Curtis Baldwin.

state, that such iswant of service a whoupon co-obligor,
named in the even hedeclaration, where is there described
as in the can be takenliving jurisdiction, only advantage
of a inby abatement.plea

It is the rule that the of ageneral non-joinder co-obligor,
as defendant in the can taken advan­declaration, beonly

of a intage by abatement; there is oneplea excep­yet
tion stated in the books to this rule, where it expressly

on the face of the otherappears or somedeclaration,
of the that is stillthe omittedpleading plaintiff, party

as well as thatliving, he contracted; case,in whichjointly
it is thesaid, defendant in arrest ofor movedemur,may
judgment, or sustain 46 1;a writ of 1 Pl.error. Ch.
Saund. Pl. & 14,Ev. and mod­But,authorities cited. by
ern thisdecisions, to the rule has beenexception general

muchvery narrowed down and Merrillmodified. See
v. andante, cases there cited. in thisCoggill, that,So
state, the rule above statedgeneral said,bemay perhaps,

andsubstantially to be withoutpractically, exception.
But however it be in that it ismay case, soclearly upon
the in aauthorities, ease like the one before us.

It is said in Merrill v. that no authorities areCoggill
found which have a direct reference to the mode in which
a defendant take of an omission to makemay advantage
a service a co-defendant named in aupon writ predicated

an contract; and afterupon alleged joint thatconsidering
the conclusion 12question fully, arrived at stated(as

“H.N. is as follows: We are therefore,of105), opinion,
that if Eletcher named ain the writ asperson joint(the

andcontractor, as indescribed the onstate, butliving
whom had not beenprocess andliable,was withinserved)
the so that hejurisdiction, have been theserved,might

was theplaintiff (who should haveoriginal defendant)
it in abatement.”pleaded

The same is decided inquestion the same in Burtway
v. 22Stevens, H.N. and in233, Merrill & Fuller v. Elliott,
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de-there cited. seem to be entirelyThese cases would
cisive of the arewe considering.question

•There must, therefore, be
cases.in bothon the verdictJudgment

v. Stevens.Moore

de-partners,sued as and theplaintiffsIn thereplevin for a lot of bricks
Moore, ofof onetaking propertyas thefendant the 'Williamavowed

inpropertythat the waspleadedthe theplaintiffs; plaintiffsto which
Moore, de-jointly. OnandMooreplaintiffs, Josephthe O. William

and therefore had.a departure,the held to hepleamurrer was

taken from thewerein a lot of brickswhichReplevin,
andhad attachedhewhichStevens,Daniel L.defendant,

were,and whichMoore,a "Williamtaken on writ against
to thedelivered plain-this of replevin,virtue of writby

theirtiffs as property.
“ inas partnersdescribedIn the werewrit the plaintiffs

& Moore.”C. W.and firm of J.namebusiness, under the
saidthathis second plea,forThe defendant pleaded

weredefendant,thewere takenat the timebricks, bythey
ofwere thebut propertythenot the of plaintiffs,property

said secondtoThe repliedMoore. plaintiffWilliam
at the&c., because,barred,he should not bethatplea,

in the samethe&c.,time of said propertytaking goods,
same thethe werebutMoore solely,not in Williamwas

Moore,and said WilliamC. Mooreof Josephproperty
Todeclaration alleged.as is the saidby plaintiffs’jointly,

demurred, and the plaintiffsthe defendantthis replication
in demurrer.joined


